City of Flowery Branch
City Council Meeting
Thursday, October 05, 2023, 6:00 PM
City of Flowery Branch City Hall
5410 Pine Street, Flowery Branch, GA 30542

CALL WORK SESSION TO ORDER:

PLEDGE OF ALLEGIANCE:

ADOPTION OF AGENDA:

UNFINISHED BUSINESS - WORK SESSION:

e  Consider Cancellation of Contracts with Utility Service Company, Inc. for Water Tank Maintenance
ES - cancel contract with USG Utility Services Company water maint.pdf
CITY OF FLOWERY BRANCH, GA - Tank 1 - PN 101571.pdf
CITY OF FLOWERY BRANCH, GA - Tank 2 - PN 101573.pdf

NEW BUSINESS -WORK SESSTON:

e  Consider Executing a Contract with American Tank Maintenance for Water Tank Maintenance.
ES - American Tank Maintenance water tank maintenance.pdf

DEPARTMENT REPORTS: -
a. City Manager Report

b. City Clerk Report

c. Community Relations Report
d. Finance Department Report

e. Human Resources Report

f Planning Department Report

g. Police Department Report

h. Public Works & Utilities Report
1. Attorney Report

j. Council Report

ADJOURNMENT WORK SESSION:

VOTING SESSION AGENDA

CALL VOTING SESSION TO ORDER:

PUBLIC COMMENTS: - Please limit to two minutes

CONSENT AGENDA:
e  Consider September 21, 2023 City Council Meeting Minutes



https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2191500/ES_-_cancel_contract_with_USG_Utility_Services_Company_water_maint.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2191501/CITY_OF_FLOWERY_BRANCH__GA_-_Tank_1_-_PN_101571.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2191502/CITY_OF_FLOWERY_BRANCH__GA_-_Tank_2_-_PN_101573.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2202900/ES_-_American_Tank_Maintenance_water_tank_maintenance.pdf

City Council Page -2 -

Unofficial September 21, 2023 City Council Meeting Minutes.pdf
e  Consider September 21, 2023 Executive Session Minutes

UNFINISHED BUSINESS - VOTING SESSION:

e  Consider Cancellation of Contracts with Utility Service Company, Inc. for Water Tank Maintenance
ES - cancel contract with USG Utility Services Company water maint.pdf
CITY OF FLOWERY BRANCH, GA - Tank 1 - PN 101571.pdf
CITY OF FLOWERY BRANCH, GA - Tank 2 - PN 101573.pdf

NEW BUSINESS - VOTING SESSION:
e  Consider Executing a Contract with American Tank Mamntenance for Water Tank Maintenance.

ES - American Tank Maintenance water tank maintenance.pdf

e  Consider Executing a Lease Agreement for 5509 Main Street with Giustmno's Deli, LLC.
ES - Giustino's Deli lease.pdf
Giustino's Deli 10 5 23.pdf

EXECUTIVE SESSION:

ADJOURNMENT:

If you have a disability or impairment and need special assistance please contact the City Clerk prior to the
meeting at 770-967-6371 - Meeting agenda is subject to change


https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2198987/Unofficial_September_21__2023_City_Council_Meeting_Minutes.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2191500/ES_-_cancel_contract_with_USG_Utility_Services_Company_water_maint.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2191501/CITY_OF_FLOWERY_BRANCH__GA_-_Tank_1_-_PN_101571.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2191502/CITY_OF_FLOWERY_BRANCH__GA_-_Tank_2_-_PN_101573.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2202900/ES_-_American_Tank_Maintenance_water_tank_maintenance.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2202853/ES_-_Giustino_s_Deli_lease.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2202854/Giustino_s_Deli_10_5_23.pdf

FLOWERY BRANCH CITY COUNCIL

EXECUTIVE SUMMARY A,

Firwery Branch

SUBJECT: Consider Cancellation of Contracts with Utility Service Company, Inc. for Water Tank Maintenance

COUNCIL MEETING DATE: October 5, 2023

HISTORY:
The City of Flowery Branch entered mto two separate contracts (for Tank #1 and Tank #2) on July 27, 1999.

FACTS AND ISSUES:

The tanks are not being maintained adequately. The contract states that “the Company,” or Utility Service Company,
Inc. will clean and repaint the interior and/or exterior of the tank at such time as complete repainting is needed. The
contract further states, ‘“The exterior painting to be determined by the appearance and protective condition of the existing
pamt.”

Tank maintenance companies sell their services stating the tanks will always look “new” or like they have been recently
painted — always.

Staff will bring a recommendation for a replacement company at a future council meeting.

The present contracts, although from 1999, state that, “This contract is subject to cancellation by the Owner only if intent
to cancel is received by Company (Utility Service Company, Inc.) ninety [90] days prior to the anniversary date. Notice
of Cancellation to be delivered by registered mail and signed by three [3] authorized voting officials of the Owner’s
management and/or Commissioners.” If this item is approved, the company will be notified and given 90 days’ notice of
our cancellation of the contracts with all required signatures.

OPTIONS:

1) Cancel the current two contracts with Utility Service Company, Inc. and direct staffto find another company to
maintain the city’s water tanks.

2) Do not cancel the contract.

IF FUNDING IS INVOLVED, ARE FUNDS APPROVED IN THE CURRENT BUDGET:
Yes

AMOUNT AND SOURCE OF FUNDS:
No funding required to cancel these contracts

RECOMMENDATION:
Approve the cancellation of two contracts with Utility Services Company, Inc. for the water tank maintenance contracts.

SAMPLE MOTION:
I make a motion to cancel the two contracts with Utility Services Company, Inc.

COLLABORATING DEPARTMENT:



DEPARTMENT: Admistration

Prepared by: Shelia Cooper

ATTACHMENTS
e ES - cancel contract with USG Utility Services Company water maint.pdf
e CITY OF FLOWERY BRANCH, GA - Tank 1 - PN 101571.pdf
e CITY OF FLOWERY BRANCH, GA - Tank 2 - PN 101573.pdf


https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2191500/ES_-_cancel_contract_with_USG_Utility_Services_Company_water_maint.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2191501/CITY_OF_FLOWERY_BRANCH__GA_-_Tank_1_-_PN_101571.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2191502/CITY_OF_FLOWERY_BRANCH__GA_-_Tank_2_-_PN_101573.pdf

FLOWERY BRANCH CITY COUNCIL
EXECUTIVE SUMMARY

SUBJECT: Cancellation of Contracts with Utility Service Company, Inc. for water tank
maintenance.

DATE: July 26, 2023 (X)RECOMMENDATION
( ) POLICY DISCUSSION
BUDGET INFORMATION: ( ) STATUS REPORT
ANNUAL- ( )OTHER
CAPITAL-

COUNCIL ACTION REQUESTED ON: August 3, 2023

PURPOSE: Approve the cancellation of two contracts with Utility Services Company, Inc. for
the water tank maintenance contracts.

HISTORY': The City of Flowery Branch entered into two separate contracts (for Tank #1 and Tank
#2) on July 27, 1999.

FACTS AND ISSUES: The tanks are not being maintained adequately. The contract states that
“the Company,” or Utility Service Company, Inc. will clean and repaint the interior and/or exterior
of the tank at such time as complete repainting is needed. The contract further states, “The exterior
painting to be determined by the appearance and protective condition of the existing paint.” Below
are pictures of the existing tank on Roberts Drive, taken July 24, 2023, showing the “existing
appearance”.

Tank maintenance companies sell their services stating the tanks will always look “new” or like
they have been recently painted — always.

Staff will bring a recommendation for a replacement company at a future council meeting.




The present contracts, although from 1999, state that, “This contract is subject to cancellation by the
Owner only if intent to cancel is received by Company (Utility Service Company, Inc.) ninety [90]
days prior to the anniversary date. Notice of Cancellation to be delivered by registered mail and
signed by three [3] authorized voting officials of the Owner’s management and/or Commissioners.”
If this item is approved, the company will be notified and given 90 days’ notice of our cancellation
of the contracts with all required signatures.




Fiowery Bronch

OPTIONS:
1) Cancel the current two contracts with Utility Service Company, Inc. and direct staff to find
another company to maintain the city’s water tanks.
2) Do not cancel the contract.

RECOMMENDED SAMPLE MOTION:

1) I make a motion to cancel the two contracts with Utility Services Company, Inc.

DEPARTMENT: Administration
Prepared by: Tonya Parrish



8295~

© 1986 FSI

TS

WTILITY SERUICE co., in.

WATER TANK MAINTENANCE
CONTRACT

Owner _ CITY OF FLOWERY BRANCH

Tank Size 150,000 ELEVATED

Location TANK #1
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U UTHITY SERVICE e

; P.0.Box 1354 « PERRY, GA 31069
IFERT Phone (912) 987-0303
Balin \ FAX (912) 9872991 -

WATER TANK MAINTENANCE CONTRACT

&

e
=

This agreement entered into by and between CITY OF FLOWERY BRANCH
hereinafier known as the Owner, and Utility Service Co., Inc. hereinafter known as the Company.

The Owner agrees to employ the Company to provide the professional service needed to maintain its
150,000 gallon water storage tank located at TANR #1

This agreement binds the Company to total responsibility for the care and maintenance of the above
described water storage tank. Care and maintenance shall include but not be limited to the following;

The Company will annually inspect and service the tank beginning in the year 1999 . The tank and
tower will be thoroughly inspected to assure that the structure is in a sound water tight condition,

Biennially, beginning with the first washout/inspection in (2001 | the tank will be completely drained
and cleaned to remove all mud, silt, and other accumulations that might be harmful to the tank or its
contents. This cleaning will utilize high pressure cquipment with chemical injection. After cleaning is
completed, the interior will be thoroughly inspected and disinfected prior to returning to service,

The Company shall furnish all specialized services including engineering and inspection services needed o
carry out any and all repairs to the tank and tower needed during the term of this contract. These repairs
include steel replacement, steel parts, expansion joints, water level indicators, sway rod adjustments,
manhole covers/gaskets, and other component parts of the tank or tower

The Company will clean and repaint the interior and/or exterior of the tank at such time as complete
repainting 1s needed. The need for interior painting to be determined by the thickness of the existing liner
and its protective condition. The need for exterior painting to be determined by the appearance and
protective condition of the existing paint.

When painting is needed, all products and procedures will be equal to, or exceed the requirements of the
GEORGIA ENVIRONMENTAL PROTECTION DIVISTON , the American Water Works Association,

and the Steel Structures Painting Council as to surface preparation, coating materials, and disinfection

When interior renovation 1s nceded, procedures as outlined in AWWA-DIO2 specifications for cleaning
and coating of potable water tanks will be followed. Only material approved for use in potable water tanks
will be used on any interior surface area.

At the time the exterior requires painting, the Company agrees to utilize a coating system which best suits
the site conditions, environment, and general location of the tank.

The Company will install an anti-climb device on the access ladder to prevent unauthorized persons from

climbing the tower.
Page 1 of 3
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A lock will be installed on the roof hatch of the tank to prevent any unauthorized entry to the water tank
Keys to the tank will be retained by the Owner and the Company,

The Company will provide emergency service to handle any problems with the tank at no additional cost to
the Owner. Reasonable travel time must be allowed for the repair unit to reach the tank site.

The Company will furnish relief valves, if needed, to install in the water system so the Owner can pump
direct and maintain water pressure while the tank is being serviced.

The Company will fumnish current certificates of insurance coverage to the Owner at the time any work is
performed, or upon renewal of any policy.

The Owmer shall have the right to continue this contract for an indefinite period of time providing the

annual fee is paid in accordance with the terms of payment. A base fee of $_ 7,132.00  has been

established for this tank. _ (SEE _ADDENDUM NO. 1 WHICH ESTABLISHES ANNUAL FEE
A5 A RESULT OF MAJOR UP FRONT RENOVATION)

The above annual fee will remain constant for three (3) years of this agreement.

In year _ 2007 _ and each third year thereaficr, the annual fee will be adjusted to reflect the current cost
of service. The adjustments, either up or down, shall be limited to a maximum of 5% annually.

It is agreed that future mandated environmental, health, or safety requirements which cause significant
changes in the cost of tank maintenance will be just cause for modification of this agreement. The
Company is accepting tank under program based upon existing structure and components. Any additional
modifications may be cause to modify the program. This contract does not include the cost for containment
or disposal of any hazardous waste materials, nor resolution to operational problems due to cold weather,
Acts of God, or other conditions which are beyond the Owners and Company control.

This contract is subject to cancellation by the Owner only if intent to cancel is received by Company ninety
[90] days prior to the anniversary date. Notice of Cancellation to be delivered by registered mail and
signed by three [3] authorized voting officials of the Owner's management and/or Commissioners.

This Agreement signed this gy 7}:7(' day of M . / ?4’@ .

UTILITY SERVICE CO.,

OWNER:

|:t:..f GEEG BROOKS, GA REPRESENTATIVE
title

- 4 .l:] -
- i
witness aé—,ﬁ,,ﬂ:_ ( c ( //LQ"[_ witnesW -
tf/] J
seal: seal:
Addendums te Contract on page 3 Page 2 of 3

10
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Addendums to Contract Number 150,000 ELEVATED A Dated _7-07-99

No. 1
This tank shall be renovated on both the interior and exterior surfaces prior to the first year

anniversary date of the contract. The annual fee for the period Year 1 through Year 5 shall be
$14,568.00 per year. Beginning in Year 6 the tank shail be under program at the established
base fee of $7,132.00.

Utility Service Co,, Owner

by &c’w f

datﬂ%/ﬁ’f{/j# date 71{47.5-!{‘?‘:?' =
witness witness ‘t:rgr Aﬂi ( (M{

N
PE%M’EHT TERMS: The annual fee in Year 1 sha]l be due in full upon satisfactory completion
of work scheduled—In-Yea 3 ials have the option of quarterly, semi-annual

or T&I’Tump SUM Paymg

date 7 OF- ¢7 -

witness ??’?‘-Ej{ﬂ- £, C/L%

witness

No. 3

The major up front renovation completed in Year 1 represents a total project cost of
$46,549.00. In event City Officials elect to cancel the program prior to the forth year
anniversary, any remaining balance associated with the major renovation shall be due in full
within [30] days of cancellation.

Utilitwg .
by {
date 7; /é’ 5’.@7

witness

Page 3of 3
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WTIITS SERVICE co., inc.

WATER TANK MAINTENANCE
CONTRACT

CITY OF FLOWERY BRANCH

Owner

Tank Size 60,000 ELEVATED

Location TARE #2

12
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2 U\ VTILITY SERUICE co.,inc.

P.0.Box 1354 » PERRY, GA 31069
Phone (812) 987-0303
FAX (912) 987-2991 =

WATER TANK MAINTENANCE CONTRACT

| —

This agreement entered into by and between CITY OF FLOWERY BRANCH

hereinafter known as the Owner, and Utility Service Co., Inc. hereinafier known as the Company.

The Owner agrees to employ the Company to provide the professional service needed to maintain its
60,000 gallon water storage tank located at TANK #2

This agreement binds the Company to total responsibility for the care and maintenance of the above
described water storage tank. Care and maintenance shall include but not be limited to the following:

The Company will annually inspect and service the tank beginning in the year 1999 | The tank and
tower will be thoroughly mspected to assure that the structure is in a sound water ti ght condition.

Biennially, beginning with the first washout/inspection in 2002 , the tank will be completely drained
and cleaned to remove all mud, silt, and other accumulations that might be harmful to the tank or its
contents. This cleaning will utilize high pressure equipment with chemical injection. After cleaning is
completed, the interior will be thoroughly inspected and disinfected prior to returning to service.

The Company shall furnish all specialized services including engincering and mnspection services needed to
carry out any and all repairs to the tank and tower nceded during the term of this contract. These repairs
include stecl replacement, steel parts, expansion joints, water level indicators, sway rod adjustments,
manhole covers/gaskets, and other component parts of the tank or tower.

The Company will clean and repaint the interior and/or exterior of the tank at such time as complete
repainting is needed. The need for interior painting to be determined by the thickness of the existing liner
and its protective condition. The need for exterior painting to be determined by the appearance and
protective condition of the existing paint.

When painting is needed, all products and procedures will be equal to, or exceed the requirements of the
GEORGIA ENVIRONMENTAL PROTECTION DIVISION , the American Water Works Association,

and the Steel Structures Painting Council as to surface preparation, coating materials, and disinfection.

When interior renovation is needed, procedures as outlined in AW W.A.-D102 specifications for cleaning
and coating of potable water tanks will be followed. Only material approved for use in potable water tanks
will be used on any interior surface arca.

At the time the exterior requires painting, the Company agrees to utilize a coating system which best suits
the site conditions, environment, and general location of the tank.

The Company will install an anti-climb device on the access ladder to prevent unauthorized persons from

climbing the tower.
Page 1 of 3
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A lock will be installed on the roof hatch of the tank to prevent any unauthorized entry to the water tank,
Keys to the tank will be retained by the Owner and the Company.

The Company will provide emergency service to handle any problems with the tank at no additional cost to
the Owner. Reasonable travel time must be allowed for the repair unit to reach the tank site.

The Company will fumish relief valves, if needed, to instail in the water system so the Qwner can pump
direct and maintain water pressure while the tank is being serviced.

The Company will furnish current certificates of insurance coverage to the Owner at the time any work is
performed, or upon renewal of any policy.

The Owner shall have the right to continue this contract for an indefinite period of time providing the
annual fee is paid in accordance with the terms of bayment. A base fee of $_5,684.00 has been
established for this tank. ___(SEE ADDENDUM NO. 1 WHICH ESTABLISHES ANNUAL FEE

AS_A RESULT OF MAJOR UP TRONT RENOVATION)

The above annual fee will remain constant for three (3) years of this agreement.

In year 2007 _and cach third year thereafter, the annual fee will be adjusted to reflect the current cost
of service. The adjustments, either up or down, shall be limited to 2 maximum of 5% annually.

It is agreed that future mandated environmental, health, or safety requirements which cause significant
changes in the cost of tank maintenance will be just cause for modification of this agreement, The
Company is accepting tank under program based upon existing structure and components, Any additional
modifications may be cause to modify the program. This contract does not include the cost for containment
or disposal of any hazardous waste materials, nor resolution to operational problems due to cold weather,
Acts of God, or other conditions which are bevond the Owners and Company control,

This contract is subject to cancellation by the Owner only if intent to cancel is received by Company ninety
[90] days prior to the anniversary date. Notice of Cancellation to be delivered by registered mail and
signed by three [3] authorized voting officials of the Owner's management and/or Commissioners.

This Agreement signed this a? 71;{ day of //),«_/Z(a ; Z ,?7 7

OWNER: UTILITY SERVICE CO., ING-

by_GREG BROOKS, GA REPRESENTATIVE
title

seal: seal:

Addendums to Contract on page 3 Page 2 of 3

14
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Addendums to Contract Number _60-000 ELEVATED Pyateq 7-07-99

No. 1

This tank shall be renovated on both the interior and exterior surfaces prior to the end of the
second [2] vear anniversary date of the contract. The annual fee for the period Year 1 through
Year 5 shall be $12,240.00 per year. Beginning in Year 6 the tank shall be under program at
the established base fee of $5,684.00.

Utility &W’ Owner
by by 4%4' . Z

date pr%fﬁ? e date ______!7" 25 77 :
LT J 1A
witness witness —?)u,?-'{b ( > (./LQ/
7 ;
b
No. 2

PAYMENT TERMS: City Officials have the option of payment temﬂlﬁmﬂly, semi-
annual, orgnnual lump sum payments, begifinitig on the-ammiversary date of the contract!

PREFERRED METHOD)

Utilit Orwner

- < 7
by by =R _Aégéi&@
date fé 2 . date W"*{?ﬁ’ ?"‘T? =
witness : witness j’,?m ) {j‘l’%/
No. 3

The major up front renovation completed in Year 2 represents a total project cost of
$45,473.00. In event City Officials elect to cancel the program prior to the forth year
anniversary, any remaining balance associated with the major renovation shall be due in full
within [30] days of cancellation.

Uttlity Sepace Co.,

by { £ - I:tD:ner éjﬂw"‘—-ﬂe/ /WM %
dan#Z’? : date — D 2T

witnes@_/%m witness Mﬁt_ ( : : (':1/1,-.9\ :;
4. 0

Page 30of 3
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FLOWERY BRANCH CITY COUNCIL

EXECUTIVE SUMMARY A,

Firwery Branch

SUBJECT: Consider Executing a Contract with American Tank Maintenance for Water Tank Mantenance.

COUNCIL MEETING DATE: October 5, 2023

HISTORY:
The City of Flowery Branch entered mto two separate contracts (for Tank #1 and Tank #2) on July 27, 1999. The

current charges are $2,753.64 quarterly for each tank, or $5,507.28 per quarter, or $22,029.12 per year for two tanks.

FACTS AND ISSUES:
The city will have three operational water tanks after the new 250,000 elevated water tank comes online and the old
tank beside it (60,000 gallons) is taken down. All three tanks need to be on a maintenance contract.

This contract also covers the painting of the new water tank right now and future tank paintings (internal every 12 years
and external every 9 years).

OPTIONS:

1) Execute a contract with American Tank Maintenance for water tank maintenance for three water tanks.

2) Execute a contract with American Tank Maintenance for water tank maintenance for fewer than three water
tanks.

3) Do not execute a contract.

IF FUNDING IS INVOLVED, ARE FUNDS APPROVED IN THE CURRENT BUDGET:
Yes

AMOUNT AND SOURCE OF FUNDS:
Water and Sewer Fund

RECOMMENDATION:
Execute a contract with American Tank Maintenance for three water tanks in the City of Flowery Branch.

SAMPLE MOTION:
I make a motion to execute a contract with American Tank Maintenance for water tank maintenance on three water
tanks (Roberts Drive ground tank, Roberts Drive elevated water tank, and Gainesville Street elevated water tank).

COLLABORATING DEPARTMENT:

DEPARTMENT: Water/Wastewater

16



Prepared by: Shelia Cooper

ATTACHMENTS
e ES - American Tank Maintenance water tank maintenance.pdf

17


https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2202900/ES_-_American_Tank_Maintenance_water_tank_maintenance.pdf

FLOWERY BRANCH CITY COUNCIL
EXECUTIVE SUMMARY

SUBJECT: Consideration of Executing a Contract with American Tank Maintenance for Water
Tank Maintenance.

DATE: September 25, 2023 (X)RECOMMENDATION
( ) POLICY DISCUSSION
BUDGET INFORMATION: ( ) STATUS REPORT
ANNUAL- ( ) OTHER
CAPITAL-

COUNCIL ACTION REQUESTED ON: October 5, 2023

PURPOSE: Execute a contract with American Tank Maintenance for three water tanks in the
City of Flowery Branch. This includes the painting of the new water tank.

HISTORY: The City of Flowery Branch entered into two separate contracts (for Tank #1 and Tank
#2) on July 27, 1999. The current charges are $2,753.64 quarterly for each tank, or $5,507.28 per
quarter, or $22,029.12 per year for two tanks.

FACTS: The city will have three operational water tanks after the new 250,000 elevated water tank
comes online and the old tank beside it (60,000 gallons) is taken down. All three tanks need to be on a
maintenance contract.

This contract also covers the painting of the new water tank right now and future tank paintings
(internal every 12 years and external every 9 years).

OPTIONS:
1) Execute a contract with American Tank Maintenance for water tank maintenance for three
water tanks.
2 [Execute a contract with American Tank Maintenance for water tank maintenance for fewer

18



than three water tanks.
3) Do not execute a contract.

RECOMMENDED SAMPLE MOTION:

1) I make a motion to execute a contract with American Tank Maintenance for water tank
maintenance on three water tanks (Roberts Drive ground tank, Roberts Drive elevated
water tank, and Gainesville Street elevated water tank.)

DEPARTMENT: Administration
Prepared by: Tonya Parrish
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FLOWERY BRANCH CITY COUNCIL
EXECUTIVE SUMMARY
SUBJECT: Consider September 21, 2023 City Council Meeting Minutes

COUNCIL MEETING DATE: October 5, 2023

HISTORY:

FACTS AND ISSUES:

OPTIONS:

IF FUNDING IS INVOLVED, ARE FUNDS APPROVED IN THE CURRENT BUDGET:

No

AMOUNT AND SOURCE OF FUNDS:

RECOMMENDATION:

SAMPLE MOTION:

COLLABORATING DEPARTMENT:

DEPARTMENT: Admmistration

Prepared by: Shelia Cooper

ATTACHMENTS
e Unofficial September 21, 2023 City Council Meeting Minutes.pdf

20


https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/2198987/Unofficial_September_21__2023_City_Council_Meeting_Minutes.pdf

City of Flowery Branch
City Council Meeting '
Thursday, September 21, 2023, 6:00 PM
Firsry B City of Flowery Branch City Hall
5410 Pine Street, Flowery Branch, GA 30542

CALL WORK SESSION TO ORDER:

Mayor Asbridge called the council meeting to order at 6:00 p.m.

Present: Mayor Asbridge and Council Members Joe Anglin, William McDaniel, Joseph
Mezzanotte, and Chris Mundy.

Also present were City Manager Tonya Parrish, City Clerk Shelia Cooper, Assistant City Clerk
Nancy Rodriguez, Finance Director Matt Hamby, Human Resources Director Krystle Hightower,
Community Relations Director Renee Carden, Police Chief Chris Hulsey, Public Works &
Utilities Director Bill Whidden, and City Attorney Karen Thomas.

Absent: Council Member Oliver McClellan

PLEDGE OF ALLEGIANCE:

Mayor Asbridge led the Pledge of Allegiance.

ADOPTION OF AGENDA:

There was a motion to approve the September 21, 2023, meeting agenda as presented.

MOTION: Chris Mundy

SECOND:  Joseph Mezzanotte

AYES: Joe Anglin, William McDaniel, Joseph Mezzanotte, Chris Mundy
NAYS: None

Motion carried

Mayor Asbridge presented Finance Director Matt Hamby and Director Krystle Hightower with a
Certificate of Achievement for Excellence in Financial Reporting from the Government Finance
Officers Association.

PUBLIC HEARING: There were no public hearings.

21



September 21, 2023 Minutes
Page 2 of 6

UNFINISHED BUSINESS - WORK SESSION:

Consider Second Reading of Ordinance 699 Establishing Human Resources Director in the City
of Flowery Branch

City Manager Parrish presented the second reading of Ordinance 699 establishing a Human
Resources Director in the City of Flowery Branch. For more efficient, effective operations, the
need has arisen to establish a Director of Human Resources to internally assist all employees of
the City. This position is a full-time department director position and is budgeted in the FY2024
budget.

NEW BUSINESS -WORK SESSION:

Consider Quote from Knott Construction, Inc. for Upsizing Water Lines from 8 to 10" on
Lights Ferry Road

City Manager Parrish presented a quote consideration from Knott Construction, Inc. for upsizing
water lines from 8 to 10” on Lights Ferry Road for the project at the corner of Lights Ferry and
Gainesville Street. Previously, the council approved a development at the corner of Lights Ferry
Road and Gainesville Street. In the development, a need arose to move the city’s 8” water mains
that are present. The developer submitted the request to the city and after staff reviewed the
documents, it was determined that the city would benefit from larger lines which are in our
imminent plans to be upgraded along Gainesville Street. The upsized main would be constructed
by the developer who would install the line prior to any proposed driveways and walks in the
subdivision is completed. City staff asked the contractor on site, Knott Construction, Inc. to
quote the difference in cost between the proposed 8” line relocation and the cost to upsize to a
10” pipe. This proposed upsizing is a portion of the imminent 10” upsizing of the same waterline
along Gainesville Street which would allow the city to easily tie in saving the city roughly
$40,000 and potentially avoiding easements and other difficulties.

Consider Resolution 23-010, Findings on Proposed Local Amendment to the Plumbing Code for
Water Efficiency.

Director Atkinson presented Resolution 23-010, findings on proposed local amendment to the
plumbing code for water efficiency. This is a model findings resolution that will be sent to the
Department of Community Affairs to approve for a formal adoption to the plumbing code for
water efficiency.

Council held a discussion with Director Atkinson.

Consider an Agreement with Axon, Inc. to Provide a Service Bundle Package.

Captain Matthew Mahathey presented an agreement with Axon, Inc. to provide a service bundle
package for body worn cameras, vehicle dash cameras, tasers and digital video storage. In recent
years, there have been great technical advancements relating to law enforcement body worn
cameras, vehicle dash cameras, license plate readers, less than lethal tasers, and digital video
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storage capabilities. The courts, the public, and the media have all come to expect that law
enforcement agencies will provide and utilize this modern technology. Axon Enterprise, Inc.
develops state-of-the-art technology and weapons products for military and law enforcement use.
Axon provides an equipment bundle package that integrates the latest and most advanced body
worn camera recording devices, vehicle dash camera recording devices with integrated license
plate readers, offsite video storage, and taser usage data into one platform. The products offered
by Axon work in concert with one another flawlessly and dramatically reduce the opportunity for
human error. This service bundle package includes the cost of the equipment, integrated license
plate readers for each patrol vehicle, equipment replacement, taser cartridge replacement,
warranty, and product support for five years. The total cost of the service bundle package would
total $402,172.58. The Flowery Branch Police Department anticipates receiving a grant in the
amount of $50,000.00 to apply towards the Axon equipment bundle package cost. With the grant
applied, the total cost of the Axon equipment bundle package would total $352,172.58. Funding
for the equipment will come from the fund balance of the Local Resources Fund.

Council held a discussion with Captain Mahathey.

DEPARTMENT REPORTS:

City Manager Report:

City Manager Parrish advised that she has been working with the police department for several
weeks on the service bundle package and advised that Elias Gobble secured a grant for $25,000
but he went back and requested more and the grant is now for $50,000.

Community Relations Report:

Director Carden noted upcoming events.

Finance Department Report:

Director Hamby reported he has acquired three new certificates of deposit earning 5.8% and the
city is averaging $2,000 per day in interest.

ADJOURNMENT WORK SESSION:

Mayor Asbridge adjourned the work session at 6:43 p.m.

VOTING SESSION AGENDA

CALL VOTING SESSION TO ORDER:

Mayor Asbridge called the voting session to order at 6:43 p.m.

PUBLIC COMMENTS: There were no public comments.
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CONSENT AGENDA:

e Consider September 7, 2023 City Council Meeting Minutes
e Consider September 7, 2023 Executive Session Minutes

There was a motion made to approve the consent agenda as presented.

MOTION: Chris Mundy

SECOND:  Joseph Mezzanotte

AYES: Joe Anglin, William McDaniel, Joseph Mezzanotte, Chris Mundy
NAYS: None

Motion carried

UNFINISHED BUSINESS - VOTING SESSION:

Consider Second Reading of Ordinance 699 Establishing Human Resources Director in the City

of Flowery Branch

City Attorney Thomas read the caption for Ordinance 699, establishing a Human Resources
Director in the City of Flowery Branch.

There was a motion made to approve Ordinance 699, establishing a Human Resources Director
in the City of Flowery Branch.

MOTION:  Chris Mundy

SECOND: Joseph Mezzanotte

AYES: Joe Anglin, William McDaniel, Joseph Mezzanotte, Chris Mundy
NAYS: None

Motion carried

NEW BUSINESS - VOTING SESSION:

Consider Quote from Knott Construction, Inc. for Upsizing Water Lines from 8" to 10" on

Lights Ferry Road

There was a motion made to approve the quote with Knott Construction, Inc. for $36,302 to
upsize the water lines at the corner of Lights Ferry Road and Gainesville Street from 8 to 10”.

MOTION:  Chris Mundy

SECOND:  William McDaniel

AYES: Joe Anglin, William McDaniel, Joseph Mezzanotte, Chris Mundy
NAYS: None

Motion carried
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Consider Resolution 23-010, Findings on Proposed Local Amendment to the Plumbing Code for
Water Efficiency.

There was a motion made to approve Resolution 23-010, findings on proposed local amendment
to the plumbing code for water efficiency.

MOTION:  Joe Anglin

SECOND: Chris Mundy

AYES: Joe Anglin, William McDaniel, Joseph Mezzanotte, Chris Mundy
NAYS: None

Motion carried

Consider an Agreement with Axon, Inc. to Provide a Service Bundle Package.

There was a motion made to approve the signing of an equipment bundle agreement with Axon,
Inc. with funding to be provided by the fund balance of the Local Resources Fund.

MOTION: William McDaniel

SECOND:  Joseph Mezzanotte

AYES: Joe Anglin, William McDaniel, Joseph Mezzanotte, Chris Mundy
NAYS: None

Motion carried

Consideration of Executing a Lease Agreement for 5527 Main Street with Baby Bell Candy

Apples, LLC.

There was a motion made to recommend the city execute the lease agreement with Baby Bell
Candy Apples, LLC of 5527 Main Street in the Shopping Center on Main Street.

MOTION: Joe Anglin

SECOND: William McDaniel

AYES: Joe Anglin, William McDaniel, Joseph Mezzanotte, Chris Mundy
NAYS: None

Motion carried

EXECUTIVE SESSION:

There was a motion made to enter executive session for matters related to pending or potential
litigation, matters related to the acquisition/disposition of real estate and for matters related to
certain personnel issues at 6:49 p.m.

MOTION: Joe Anglin

SECOND: William McDaniel

AYES: Joe Anglin, William McDaniel, Joseph Mezzanotte, Chris Mundy
NAYS: None

Motion carried

25



September 21, 2023 Minutes
Page 6 of 6

There was a motion made to exit executive session at 7:52 p.m.

MOTION:  Joe Anglin

SECOND: Chris Mundy

AYES: Joe Anglin, William McDaniel, Joseph Mezzanotte, Chris Mundy
NAYS: None

Motion carried

ADJOURNMENT:

There was a motion made to adjourn the meeting at 7:52 p.m.

MOTION:  Joe Anglin

SECOND: Chris Mundy

AYES: Joe Anglin, William McDaniel, Joseph Mezzanotte, Chris Mundy
NAYS: None

Motion carried

Edward R. Asbridge, Mayor Date Shelia Cooper, City Clerk
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FLOWERY BRANCH CITY COUNCIL
EXECUTIVE SUMMARY
SUBJECT: Consider September 21, 2023 Executive Session Minutes

COUNCIL MEETING DATE: October 5, 2023

HISTORY:

FACTS AND ISSUES:

OPTIONS:

IF FUNDING IS INVOLVED, ARE FUNDS APPROVED IN THE CURRENT BUDGET:
No

AMOUNT AND SOURCE OF FUNDS:

RECOMMENDATION:

SAMPLE MOTION:

COLLABORATING DEPARTMENT:

DEPARTMENT: Admmistration

Prepared by: Shelia Cooper

ATTACHMENTS
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FLOWERY BRANCH CITY COUNCIL

EXECUTIVE SUMMARY A,

Firwery Branch

SUBJECT: Consider Cancellation of Contracts with Utility Service Company, Inc. for Water Tank Maintenance

COUNCIL MEETING DATE: October 5, 2023

HISTORY:
The City of Flowery Branch entered mto two separate contracts (for Tank #1 and Tank #2) on July 27, 1999.

FACTS AND ISSUES:

The tanks are not being maintained adequately. The contract states that “the Company,” or Utility Service Company,
Inc. will clean and repaint the interior and/or exterior of the tank at such time as complete repainting is needed. The
contract further states, ‘“The exterior painting to be determined by the appearance and protective condition of the existing
pamt.”

Tank maintenance companies sell their services stating the tanks will always look “new” or like they have been recently
painted — always.

Staff will bring a recommendation for a replacement company at a future council meeting.

The present contracts, although from 1999, state that, “This contract is subject to cancellation by the Owner only if intent
to cancel is received by Company (Utility Service Company, Inc.) ninety [90] days prior to the anniversary date. Notice
of Cancellation to be delivered by registered mail and signed by three [3] authorized voting officials of the Owner’s
management and/or Commissioners.” If this item is approved, the company will be notified and given 90 days’ notice of
our cancellation of the contracts with all required signatures.

OPTIONS:

1) Cancel the current two contracts with Utility Service Company, Inc. and direct staffto find another company to
maintain the city’s water tanks.

2) Do not cancel the contract.

IF FUNDING IS INVOLVED, ARE FUNDS APPROVED IN THE CURRENT BUDGET:
Yes

AMOUNT AND SOURCE OF FUNDS:
No funding required to cancel these contracts

RECOMMENDATION:
Approve the cancellation of two contracts with Utility Services Company, Inc. for the water tank maintenance contracts.

SAMPLE MOTION:
I make a motion to cancel the two contracts with Utility Services Company, Inc.

COLLABORATING DEPARTMENT:
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DEPARTMENT: Admistration

Prepared by: Shelia Cooper

ATTACHMENTS
e ES - cancel contract with USG Utility Services Company water maint.pdf
e CITY OF FLOWERY BRANCH, GA - Tank 1 - PN 101571.pdf
e CITY OF FLOWERY BRANCH, GA - Tank 2 - PN 101573.pdf
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FLOWERY BRANCH CITY COUNCIL
EXECUTIVE SUMMARY

SUBJECT: Cancellation of Contracts with Utility Service Company, Inc. for water tank
maintenance.

DATE: July 26, 2023 (X)RECOMMENDATION
( ) POLICY DISCUSSION
BUDGET INFORMATION: ( ) STATUS REPORT
ANNUAL- ( )OTHER
CAPITAL-

COUNCIL ACTION REQUESTED ON: August 3, 2023

PURPOSE: Approve the cancellation of two contracts with Utility Services Company, Inc. for
the water tank maintenance contracts.

HISTORY': The City of Flowery Branch entered into two separate contracts (for Tank #1 and Tank
#2) on July 27, 1999.

FACTS AND ISSUES: The tanks are not being maintained adequately. The contract states that
“the Company,” or Utility Service Company, Inc. will clean and repaint the interior and/or exterior
of the tank at such time as complete repainting is needed. The contract further states, “The exterior
painting to be determined by the appearance and protective condition of the existing paint.” Below
are pictures of the existing tank on Roberts Drive, taken July 24, 2023, showing the “existing
appearance”.

Tank maintenance companies sell their services stating the tanks will always look “new” or like
they have been recently painted — always.

Staff will bring a recommendation for a replacement company at a future council meeting.
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The present contracts, although from 1999, state that, “This contract is subject to cancellation by the
Owner only if intent to cancel is received by Company (Utility Service Company, Inc.) ninety [90]
days prior to the anniversary date. Notice of Cancellation to be delivered by registered mail and
signed by three [3] authorized voting officials of the Owner’s management and/or Commissioners.”
If this item is approved, the company will be notified and given 90 days’ notice of our cancellation
of the contracts with all required signatures.
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Fiowery Bronch

OPTIONS:
1) Cancel the current two contracts with Utility Service Company, Inc. and direct staff to find
another company to maintain the city’s water tanks.
2) Do not cancel the contract.

RECOMMENDED SAMPLE MOTION:

1) I make a motion to cancel the two contracts with Utility Services Company, Inc.

DEPARTMENT: Administration
Prepared by: Tonya Parrish

32



8295~

© 1986 FSI

TS

WTILITY SERUICE co., in.

WATER TANK MAINTENANCE
CONTRACT

Owner _ CITY OF FLOWERY BRANCH

Tank Size 150,000 ELEVATED

Location TANK #1
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U UTHITY SERVICE e

; P.0.Box 1354 « PERRY, GA 31069
IFERT Phone (912) 987-0303
Balin \ FAX (912) 9872991 -

WATER TANK MAINTENANCE CONTRACT

&

e
=

This agreement entered into by and between CITY OF FLOWERY BRANCH
hereinafier known as the Owner, and Utility Service Co., Inc. hereinafter known as the Company.

The Owner agrees to employ the Company to provide the professional service needed to maintain its
150,000 gallon water storage tank located at TANR #1

This agreement binds the Company to total responsibility for the care and maintenance of the above
described water storage tank. Care and maintenance shall include but not be limited to the following;

The Company will annually inspect and service the tank beginning in the year 1999 . The tank and
tower will be thoroughly inspected to assure that the structure is in a sound water tight condition,

Biennially, beginning with the first washout/inspection in (2001 | the tank will be completely drained
and cleaned to remove all mud, silt, and other accumulations that might be harmful to the tank or its
contents. This cleaning will utilize high pressure cquipment with chemical injection. After cleaning is
completed, the interior will be thoroughly inspected and disinfected prior to returning to service,

The Company shall furnish all specialized services including engineering and inspection services needed o
carry out any and all repairs to the tank and tower needed during the term of this contract. These repairs
include steel replacement, steel parts, expansion joints, water level indicators, sway rod adjustments,
manhole covers/gaskets, and other component parts of the tank or tower

The Company will clean and repaint the interior and/or exterior of the tank at such time as complete
repainting 1s needed. The need for interior painting to be determined by the thickness of the existing liner
and its protective condition. The need for exterior painting to be determined by the appearance and
protective condition of the existing paint.

When painting is needed, all products and procedures will be equal to, or exceed the requirements of the
GEORGIA ENVIRONMENTAL PROTECTION DIVISTON , the American Water Works Association,

and the Steel Structures Painting Council as to surface preparation, coating materials, and disinfection

When interior renovation 1s nceded, procedures as outlined in AWWA-DIO2 specifications for cleaning
and coating of potable water tanks will be followed. Only material approved for use in potable water tanks
will be used on any interior surface area.

At the time the exterior requires painting, the Company agrees to utilize a coating system which best suits
the site conditions, environment, and general location of the tank.

The Company will install an anti-climb device on the access ladder to prevent unauthorized persons from

climbing the tower.
Page 1 of 3
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A lock will be installed on the roof hatch of the tank to prevent any unauthorized entry to the water tank
Keys to the tank will be retained by the Owner and the Company,

The Company will provide emergency service to handle any problems with the tank at no additional cost to
the Owner. Reasonable travel time must be allowed for the repair unit to reach the tank site.

The Company will furnish relief valves, if needed, to install in the water system so the Owner can pump
direct and maintain water pressure while the tank is being serviced.

The Company will fumnish current certificates of insurance coverage to the Owner at the time any work is
performed, or upon renewal of any policy.

The Owmer shall have the right to continue this contract for an indefinite period of time providing the

annual fee is paid in accordance with the terms of payment. A base fee of $_ 7,132.00  has been

established for this tank. _ (SEE _ADDENDUM NO. 1 WHICH ESTABLISHES ANNUAL FEE
A5 A RESULT OF MAJOR UP FRONT RENOVATION)

The above annual fee will remain constant for three (3) years of this agreement.

In year _ 2007 _ and each third year thereaficr, the annual fee will be adjusted to reflect the current cost
of service. The adjustments, either up or down, shall be limited to a maximum of 5% annually.

It is agreed that future mandated environmental, health, or safety requirements which cause significant
changes in the cost of tank maintenance will be just cause for modification of this agreement. The
Company is accepting tank under program based upon existing structure and components. Any additional
modifications may be cause to modify the program. This contract does not include the cost for containment
or disposal of any hazardous waste materials, nor resolution to operational problems due to cold weather,
Acts of God, or other conditions which are beyond the Owners and Company control.

This contract is subject to cancellation by the Owner only if intent to cancel is received by Company ninety
[90] days prior to the anniversary date. Notice of Cancellation to be delivered by registered mail and
signed by three [3] authorized voting officials of the Owner's management and/or Commissioners.

This Agreement signed this gy 7}:7(' day of M . / ?4’@ .

UTILITY SERVICE CO.,

OWNER:

|:t:..f GEEG BROOKS, GA REPRESENTATIVE
title

- 4 .l:] -
- i
witness aé—,ﬁ,,ﬂ:_ ( c ( //LQ"[_ witnesW -
tf/] J
seal: seal:
Addendums te Contract on page 3 Page 2 of 3
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Addendums to Contract Number 150,000 ELEVATED A Dated _7-07-99

No. 1
This tank shall be renovated on both the interior and exterior surfaces prior to the first year

anniversary date of the contract. The annual fee for the period Year 1 through Year 5 shall be
$14,568.00 per year. Beginning in Year 6 the tank shail be under program at the established
base fee of $7,132.00.

Utility Service Co,, Owner

by &c’w f

datﬂ%/ﬁ’f{/j# date 71{47.5-!{‘?‘:?' =
witness witness ‘t:rgr Aﬂi ( (M{

N
PE%M’EHT TERMS: The annual fee in Year 1 sha]l be due in full upon satisfactory completion
of work scheduled—In-Yea 3 ials have the option of quarterly, semi-annual

or T&I’Tump SUM Paymg

date 7 OF- ¢7 -

witness ??’?‘-Ej{ﬂ- £, C/L%

witness

No. 3

The major up front renovation completed in Year 1 represents a total project cost of
$46,549.00. In event City Officials elect to cancel the program prior to the forth year
anniversary, any remaining balance associated with the major renovation shall be due in full
within [30] days of cancellation.

Utilitwg .
by {
date 7; /é’ 5’.@7

witness

Page 3of 3
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WTIITS SERVICE co., inc.

WATER TANK MAINTENANCE
CONTRACT

CITY OF FLOWERY BRANCH

Owner

Tank Size 60,000 ELEVATED

Location TARE #2
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2 U\ VTILITY SERUICE co.,inc.

P.0.Box 1354 » PERRY, GA 31069
Phone (812) 987-0303
FAX (912) 987-2991 =

WATER TANK MAINTENANCE CONTRACT

| —

This agreement entered into by and between CITY OF FLOWERY BRANCH

hereinafter known as the Owner, and Utility Service Co., Inc. hereinafier known as the Company.

The Owner agrees to employ the Company to provide the professional service needed to maintain its
60,000 gallon water storage tank located at TANK #2

This agreement binds the Company to total responsibility for the care and maintenance of the above
described water storage tank. Care and maintenance shall include but not be limited to the following:

The Company will annually inspect and service the tank beginning in the year 1999 | The tank and
tower will be thoroughly mspected to assure that the structure is in a sound water ti ght condition.

Biennially, beginning with the first washout/inspection in 2002 , the tank will be completely drained
and cleaned to remove all mud, silt, and other accumulations that might be harmful to the tank or its
contents. This cleaning will utilize high pressure equipment with chemical injection. After cleaning is
completed, the interior will be thoroughly inspected and disinfected prior to returning to service.

The Company shall furnish all specialized services including engincering and mnspection services needed to
carry out any and all repairs to the tank and tower nceded during the term of this contract. These repairs
include stecl replacement, steel parts, expansion joints, water level indicators, sway rod adjustments,
manhole covers/gaskets, and other component parts of the tank or tower.

The Company will clean and repaint the interior and/or exterior of the tank at such time as complete
repainting is needed. The need for interior painting to be determined by the thickness of the existing liner
and its protective condition. The need for exterior painting to be determined by the appearance and
protective condition of the existing paint.

When painting is needed, all products and procedures will be equal to, or exceed the requirements of the
GEORGIA ENVIRONMENTAL PROTECTION DIVISION , the American Water Works Association,

and the Steel Structures Painting Council as to surface preparation, coating materials, and disinfection.

When interior renovation is needed, procedures as outlined in AW W.A.-D102 specifications for cleaning
and coating of potable water tanks will be followed. Only material approved for use in potable water tanks
will be used on any interior surface arca.

At the time the exterior requires painting, the Company agrees to utilize a coating system which best suits
the site conditions, environment, and general location of the tank.

The Company will install an anti-climb device on the access ladder to prevent unauthorized persons from

climbing the tower.
Page 1 of 3
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A lock will be installed on the roof hatch of the tank to prevent any unauthorized entry to the water tank,
Keys to the tank will be retained by the Owner and the Company.

The Company will provide emergency service to handle any problems with the tank at no additional cost to
the Owner. Reasonable travel time must be allowed for the repair unit to reach the tank site.

The Company will fumish relief valves, if needed, to instail in the water system so the Qwner can pump
direct and maintain water pressure while the tank is being serviced.

The Company will furnish current certificates of insurance coverage to the Owner at the time any work is
performed, or upon renewal of any policy.

The Owner shall have the right to continue this contract for an indefinite period of time providing the
annual fee is paid in accordance with the terms of bayment. A base fee of $_5,684.00 has been
established for this tank. ___(SEE ADDENDUM NO. 1 WHICH ESTABLISHES ANNUAL FEE

AS_A RESULT OF MAJOR UP TRONT RENOVATION)

The above annual fee will remain constant for three (3) years of this agreement.

In year 2007 _and cach third year thereafter, the annual fee will be adjusted to reflect the current cost
of service. The adjustments, either up or down, shall be limited to 2 maximum of 5% annually.

It is agreed that future mandated environmental, health, or safety requirements which cause significant
changes in the cost of tank maintenance will be just cause for modification of this agreement, The
Company is accepting tank under program based upon existing structure and components, Any additional
modifications may be cause to modify the program. This contract does not include the cost for containment
or disposal of any hazardous waste materials, nor resolution to operational problems due to cold weather,
Acts of God, or other conditions which are bevond the Owners and Company control,

This contract is subject to cancellation by the Owner only if intent to cancel is received by Company ninety
[90] days prior to the anniversary date. Notice of Cancellation to be delivered by registered mail and
signed by three [3] authorized voting officials of the Owner's management and/or Commissioners.

This Agreement signed this a? 71;{ day of //),«_/Z(a ; Z ,?7 7

OWNER: UTILITY SERVICE CO., ING-

by_GREG BROOKS, GA REPRESENTATIVE
title

seal: seal:

Addendums to Contract on page 3 Page 2 of 3
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Addendums to Contract Number _60-000 ELEVATED Pyateq 7-07-99

No. 1

This tank shall be renovated on both the interior and exterior surfaces prior to the end of the
second [2] vear anniversary date of the contract. The annual fee for the period Year 1 through
Year 5 shall be $12,240.00 per year. Beginning in Year 6 the tank shall be under program at
the established base fee of $5,684.00.

Utility &W’ Owner
by by 4%4' . Z

date pr%fﬁ? e date ______!7" 25 77 :
LT J 1A
witness witness —?)u,?-'{b ( > (./LQ/
7 ;
b
No. 2

PAYMENT TERMS: City Officials have the option of payment temﬂlﬁmﬂly, semi-
annual, orgnnual lump sum payments, begifinitig on the-ammiversary date of the contract!

PREFERRED METHOD)

Utilit Orwner

- < 7
by by =R _Aégéi&@
date fé 2 . date W"*{?ﬁ’ ?"‘T? =
witness : witness j’,?m ) {j‘l’%/
No. 3

The major up front renovation completed in Year 2 represents a total project cost of
$45,473.00. In event City Officials elect to cancel the program prior to the forth year
anniversary, any remaining balance associated with the major renovation shall be due in full
within [30] days of cancellation.

Uttlity Sepace Co.,

by { £ - I:tD:ner éjﬂw"‘—-ﬂe/ /WM %
dan#Z’? : date — D 2T

witnes@_/%m witness Mﬁt_ ( : : (':1/1,-.9\ :;
4. 0

Page 30of 3
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FLOWERY BRANCH CITY COUNCIL

EXECUTIVE SUMMARY A,

Firwery Branch

SUBJECT: Consider Executing a Contract with American Tank Maintenance for Water Tank Mantenance.

COUNCIL MEETING DATE: October 5, 2023

HISTORY:
The City of Flowery Branch entered mto two separate contracts (for Tank #1 and Tank #2) on July 27, 1999. The

current charges are $2,753.64 quarterly for each tank, or $5,507.28 per quarter, or $22,029.12 per year for two tanks.

FACTS AND ISSUES:
The city will have three operational water tanks after the new 250,000 elevated water tank comes online and the old
tank beside it (60,000 gallons) is taken down. All three tanks need to be on a maintenance contract.

This contract also covers the painting of the new water tank right now and future tank paintings (internal every 12 years
and external every 9 years).

OPTIONS:

1) Execute a contract with American Tank Maintenance for water tank maintenance for three water tanks.

2) Execute a contract with American Tank Maintenance for water tank maintenance for fewer than three water
tanks.

3) Do not execute a contract.

IF FUNDING IS INVOLVED, ARE FUNDS APPROVED IN THE CURRENT BUDGET:
Yes

AMOUNT AND SOURCE OF FUNDS:
Water and Sewer Fund

RECOMMENDATION:
Execute a contract with American Tank Maintenance for three water tanks in the City of Flowery Branch.

SAMPLE MOTION:
I make a motion to execute a contract with American Tank Maintenance for water tank maintenance on three water
tanks (Roberts Drive ground tank, Roberts Drive elevated water tank, and Gainesville Street elevated water tank).

COLLABORATING DEPARTMENT:

DEPARTMENT: Water/Wastewater
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Prepared by: Shelia Cooper

ATTACHMENTS
e ES - American Tank Maintenance water tank maintenance.pdf
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FLOWERY BRANCH CITY COUNCIL
EXECUTIVE SUMMARY

SUBJECT: Consideration of Executing a Contract with American Tank Maintenance for Water
Tank Maintenance.

DATE: September 25, 2023 (X)RECOMMENDATION
( ) POLICY DISCUSSION
BUDGET INFORMATION: ( ) STATUS REPORT
ANNUAL- ( ) OTHER
CAPITAL-

COUNCIL ACTION REQUESTED ON: October 5, 2023

PURPOSE: Execute a contract with American Tank Maintenance for three water tanks in the
City of Flowery Branch. This includes the painting of the new water tank.

HISTORY: The City of Flowery Branch entered into two separate contracts (for Tank #1 and Tank
#2) on July 27, 1999. The current charges are $2,753.64 quarterly for each tank, or $5,507.28 per
quarter, or $22,029.12 per year for two tanks.

FACTS: The city will have three operational water tanks after the new 250,000 elevated water tank
comes online and the old tank beside it (60,000 gallons) is taken down. All three tanks need to be on a
maintenance contract.

This contract also covers the painting of the new water tank right now and future tank paintings
(internal every 12 years and external every 9 years).

OPTIONS:
1) Execute a contract with American Tank Maintenance for water tank maintenance for three
water tanks.
2 [Execute a contract with American Tank Maintenance for water tank maintenance for fewer
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than three water tanks.
3) Do not execute a contract.

RECOMMENDED SAMPLE MOTION:

1) I make a motion to execute a contract with American Tank Maintenance for water tank
maintenance on three water tanks (Roberts Drive ground tank, Roberts Drive elevated
water tank, and Gainesville Street elevated water tank.)

DEPARTMENT: Administration
Prepared by: Tonya Parrish
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FLOWERY BRANCH CITY COUNCIL

EXECUTIVE SUMMARY

Firwery Branch

SUBJECT: Consider Executing a Lease Agreement for 5509 Main Street with Giustino's Deli, LLC.

COUNCIL MEETING DATE: October 5, 2023

HISTORY:

The building in question is a mixed-use development consisting of twelve (12) apartments with commercial space below.
The commercial portion is city-owned and the residential is privately owned and leased. This is the former site of the City
of Flowery Branch City Hall, Police Station, and various other retail spaces. The entirety of the site was demolished in
2019. In September 2021 the final certificate of occupancy was issued. The apartments are fully occupied, and the retail
space is currently available for lease.

FACTS AND ISSUES:

Gustino’s Deli, LLC has been interested in this suite for many months and has made several visits to the site. The space
available for the tenant is 1,615 square feet. The lease term is for five years. The rent varies per year as shown in the
attached lease agreement. The building is not “finished” on the inside and the city is providing an allowance for tenant
improvements for the tenant.

OPTIONS:

1) Authorize execution of the lease as presented.

2) Do not authorize execution of the lease as presented and suggest other terms.
3) Do not authorize execution of the lease.

IF FUNDING IS INVOLVED, ARE FUNDS APPROVED IN THE CURRENT BUDGET:
Yes

AMOUNT AND SOURCE OF FUNDS:
Tenant Improvement Funding is available and budgeted.

RECOMMENDATION:
Execute a Lease Agreement for 5509 Main Street with Giustino's Deli, LLC.

SAMPLE MOTION:
I recommend that the city execute the lease agreement with Giustino’s Deli, LLC for 5509 Main Street in the Shopping
Center on Main Street

COLLABORATING DEPARTMENT:

DEPARTMENT: Admmistration
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Prepared by: Shelia Cooper

ATTACHMENTS
e ES - Gustino's Deli lease.pdf
e Giustino's Deli 10 5 23.pdf
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FLOWERY BRANCH CITY COUNCIL
EXECUTIVE SUMMARY

SUBJECT: Lease Agreement for 5509 Main Street with Giustino’s Deli, LLC.

DATE: SEPTEMBER 28, 2023 (x) RECOMMENDATION
( ) POLICY DISCUSSION
BUDGET INFORMATION: ( ) STATUS REPORT
ANNUAL- ( ) OTHER
CAPITAL-

COUNCIL ACTION REQUESTED ON: OCTOBER 5, 2023

PURPOSE: The purpose of this agenda item is to request council execution of a lease agreement
with Giustino’s Deli, LLC for 5509 Main Street in Flowery Branch, within the Shopping Center on
Main Street.

HISTORY: The building in question is a mixed-use development consisting of twelve (12)
apartments with commercial space below. The commercial portion is city-owned and the
residential is privately owned and leased. This is the former site of the City of Flowery Branch
City Hall, Police Station, and various other retail spaces. The entirety of the site was demolished in
2019. In September 2021 the final certificate of occupancy was issued. The apartments are fully
occupied, and the retail space is currently available for lease.

FACTS AND ISSUES: Giustino’s Deli, LLC has been interested in this suite for many months
and has made several visits to the site. The space available for the tenant is 1,615 square feet.
The lease term is for five years. The rent varies per year as shown in the attached lease
agreement. The building is not “finished” on the inside and the city is providing an allowance
for tenant improvements for the tenant.
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OPTIONS: 1) Authorize execution of the lease as presented.
2) Do not authorize execution of the lease as presented and suggest other terms.
3) Do not authorize execution of the lease.

RECOMMENDED SAMPLE MOTION: I recommend that the city execute the lease
agreement with Giustino’s Deli, LLC for 5509 Main Street in the Shopping Center on Main Street.

DEPARTMENT: Administration

Prepared by: Tonya Parrish
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SECTION 1.1. BASIC LEASE PROVISIONS

FB MAIN STREET

A MASTER CONDOMINIUM

SHOPPING CENTER

LEASE AGREEMENT

5509 Main Street

Flowery Branch, Georgia

LANDLORD: City of Flowery Branch

TENANT: GIUSTINO’S

ARTICLE I. BASIC LEASE PROVISIONS
AND ENUMERATION OF EXHIBITS

A. DATE (for reference purposes):

B. LANDLORD: City of Flowery Branch, a Georgia municipal
corporation

C. LANDLORD’S ADDRESS: 5410 Pine Street
Flowery Branch, Georgia 30542

D. TENANT: Giustino’s Deli

E. TENANT’S TRADE NAME: Giustino’s Deli

F. TENANT’S NOTICE ADDRESS: Teresa Ali and Angela Santiago
5752 Shore Isle Court
Flowery Branch, Georgia 30542

G. PHONE NUMBER AND EMAIL: Teresa Ali:770-826-
8684;tali7616(@gmail.com
Angela Santiago: 312-961-9542;
angelamariel 919@yahoo.com

H. POSSESSION DATE: Upon delivery of a fully executed Lease and
completion of Landlord’s Work, if any.

L. LEASE COMMENCEMENT Upon delivery of a fully executed Lease and

DATE: completion of Landlord’s Work, if any.

J. LEASE TERM: Five (5) Years following the Rent
Commencement Date.

K. FIXED MINIMUM RENT Earlier of (i) Tenant opening for business or

COMMENCEMENT DATE: (i) four (4) months following the Lease

Commencement Date.

L. FIXED MINIMUM RENT: See Exhibit G for rent schedule.
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ESTIMATED ADDITIONAL
MONTHLY RENT (for all relevant
property expenses including but not
limited to taxes, insurance, property
management overhead and fee,
maintenance,  exterior  building
repairs and maintenance, and parking
lot and landscaping maintenance):

$370.10

Notwithstanding anything contained in this
Lease to the contrary, the Additional Monthly
Rent shall be adjusted to actual expenses
annually.

ADVANCE RENT: $3,364.58
ADVANCE ADDITIONAL RENT: | $370.10
SECURITY DEPOSIT: $3,364.58 plus $370.10

TOTAL AMOUNT DUE WITH
LEASE:

$3,364.58 + $370.10 + $3,734.68

GUARANTORS: Teresa Ali, Angela Santiago and owners
having more than 20% interest in Tenant

USE: For the use of a restaurant and for no other
purpose.

HOURS OF OPERATION: Tenant agrees to remain open during standard

operating hours for a restaurant (11 a.m. to 9
p-m.) on a daily basis (Monday through
Sunday) during the lease term and any
extensions.

APPROXIMATE SIZE OF
LEASED PREMISES:

1,615 Square Feet

OPTION TO RENEW:

Subject to the conditions herein set forth.
Tenant is hereby granted the option to renew
the Term of this Lease (the “Renewal Option”™)
for three (3) periods of five (5) years (the
“Renewal Term”), to commence at the
expiration of the initial Term of this Lease.
Tenant shall exercise the Renewal Option by
delivering written notice of such election to
Landlord at least six (6) months but no more
than twelve (12) months prior to the expiration
of the initial Term of this Lease or Renewal
Term. The renewal of this Lease shall be upon
the same terms and conditions as this Lease,
except: (a) the annual Minimum Guaranteed
Rental during the Renewal Term shall be as
shown on Exhibit G; (b) Tenant shall have no
option to renew this Lease beyond the
expiration of the Renewal Term; and (c)
Tenant shall not have the right to assign the
Renewal Option to any sublessee of the Leased
Premises or assignee of the Lease, nor may any
such sublessee or assignee exercise or enjoy
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the benefit of such Renewal Option.
Notwithstanding the foregoing, Tenant shall
not have the right to exercise the Renewal
Option, unless: (i) this Lease shall be in full
force and effect on the date of the exercise of
the Renewal Option and the date of the
expiration of the original Term; and (ii) on the
date of the exercise of the Renewal Option and
the date of the expiration of the original Term
there exists no default on the part of the Tenant
under this Lease.

SECTION 1.2. SIGNIFICANCE OF BASIC LEASE PROVISIONS

Each reference in this Lease to any of the Basic Lease Provisions contained in Section 1.1 of this
article shall be deemed and construed to incorporate all of the terms provided under each such
basic lease provision.

SECTION 1.3. ENUMERATION OF EXHIBITS

The exhibits enumerated in this section and attached to this Lease are incorporated in this Lease
by this reference and are to be construed as a part of this Lease.

Exhibit A. Site Plan

Exhibit B. Tenant’s Work
Exhibit C. Legal Description
Exhibit D. Rules and Regulations
Exhibit E. Sign Criteria

Exhibit F. Lease Guarantee
Exhibit G. Rent Schedule

ARTICLE II. LEASED PREMISES AND TERM
SECTION 2.1. SHOPPING CENTER

Landlord is the owner of a parcel of real estate, legally described on Exhibit C, located in 5519
Main Street, Flowery Branch, Georgia commonly known as the FB Main Street — a Master
Condominium (the “Shopping Center”). It is agreed that the depiction of the Shopping Center on
Exhibit A does not constitute a representation, covenant or warranty of any kind by Landlord.
Landlord reserves the right to sell any portion or portions of the Shopping Center, such portion(s)
thereafter shall not be included in the Shopping Center. Landlord reserves the right to change the
number and location of buildings, building dimensions, the number of floors in any of the
buildings, store dimensions, the identity and type of other stores and tenancies, and Landlord
further reserves the right to locate kiosks and to make available common areas pursuant to the
terms hereof, provided only that the Leased Premises as hereinafter defined shall be substantially
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as depicted on Exhibit A. Landlord further reserves the right to alter the Shopping Center, at
Landlord’s sole election, however, no such alteration shall materially impair the visibility or
accessibility of Tenants Leased Premises.

SECTION 2.2. LEASED PREMISES

Landlord hereby leases and demises to Tenant, and Tenant hereby accepts from Landlord, subject
to and with the benefit of the terms and provisions of this Lease, the store premises sometimes
herein referred to as the “Leased Premises” as more particularly described as follows:

5509 Main Street consisting of approximately 1,615 sq. ft. as shown on Exhibit “A”.

Said Leased Premises shall extend from the exterior faces of all exterior walls and the center line
of those walls separating the Leased Premises from adjacent leased premises in the Shopping
Center.

SECTION 2.3. LEASE TERM

The Lease Term shall, commence on the Lease Commencement Date [Section 1.1.1.] and shall end
on the last day of the last Lease Year (hereinafter “Termination Date”), unless sooner terminated.

SECTION 2.4. LEASE YEAR

The term “Lease Year” means a period of twelve (12) consecutive calendar months. The first full
Lease Year shall begin on the Lease Commencement Date if the Lease Commencement Date shall
occur on the first day of a calendar month; if not, then the first Lease Year shall commence upon
the first day of the month next following the Lease Commencement Date. Each succeeding Lease
Year shall commence upon the anniversary date of the first Lease Year.

SECTION 2.5. STATEMENT AS TO LEASE TERM

In the event the Lease Commencement Date and Termination Date of the Lease Term have not
been determined, as of the date of execution hereof, Landlord and Tenant shall execute and deliver
a written statement specifying therein the Lease Commencement Date and Termination Date of
the Lease Term when determined.

SECTION 2.6. OBLIGATIONS OF TENANT BEFORE LEASE TERM BEGINS

Prior to the Possession Date, Tenant shall deliver to Landlord the required Certificate of Insurance
(stated in Section 7.2). Prior to the Lease Commencement Date, and after first obtaining the prior
written consent of Landlord, Tenant shall be permitted to install its leasehold improvements,
fixtures and other equipment required by Tenant to conduct its business. Tenant shall observe and
perform all of its obligations under this Lease, from the Possession Date [Section 1.1.H.] until the
Lease Commencement Date [Section 1.1.1.], in the same manner as though the Lease Term began
on the Possession Date, including but not limited to payment of Additional Rent as stated in
Section 1.1.M. but excluding Fixed Minimum Rent. Landlord shall have no liability whatsoever
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for loss or damage to Tenant’s leasehold improvements, fixtures, equipment or other property of
Tenant or Tenant’s contractors.

ARTICLE III. RENT AND OTHER TENANT
CONTRIBUTIONS

SECTION 3.1. FIXED MINIMUM AND ADDITIONAL RENT

Tenant agrees to pay rent to Landlord, or to such other person or entity as Landlord may direct,
without demand, at such place as Landlord may by notice in writing to Tenant, from time to time,
direct, a fixed amount of rent (the “Fixed Minimum Rent”), and an amount of additional rent based
upon certain expenses relating to the Leased Premises and the Shopping Center (the “Additional
Rent”) at the following rates and times and as set forth on Exhibit G:

(a) Fixed Minimum Rent shall be payable in advance in equal successive monthly installments on
the first day of each calendar month included in this Lease Term. For any portion of a calendar
month included at the beginning of said term, one-thirtieth (1/30) of such a monthly payment for
each day of such portion shall be payable on the first day of such portion; and

(b) Additional Rent shall be payable as provided in Sections 3.2, 5.3 and 8.1.

SECTION 3.2. TAXES

Tenant shall pay to Landlord, as Additional Rent hereunder, Tenant’s prorata share of any and all
special assessments, transportation or environmental protection taxes or levy or similar tax or levy,
and Tenant’s prorata share of real estate taxes attributable to the Shopping Center paid annually
by Landlord during the Lease Term, prorated for any partial Lease Year beginning on the
Possession Date. Tenant’s prorata share shall be based on the ratio of the total Floor Area of the
Leased Premises to the total Floor Area on all floors of building space within the Shopping Center
as of the assessment date for the particular special assessment, tax or levy, or real estate tax in
question. Tenant shall also pay its prorata share of all expenses, including reasonable attorneys’
fees, expenses, administrative hearing and court costs incurred in contesting or negotiating the
amount, assessment or rate of any such real estate tax, special assessment, tax or levy. Should the
state, or any political subdivision thereof or any governmental authority having jurisdiction
thereover, impose a tax and/or assessment upon or against the rentals and/or other charges payable
hereunder by Tenant to Landlord, either by way of substitution for the taxes and assessments levied
or assessed against such land and such buildings, or in addition thereto, or impose an income or
franchise tax in substitution for the general tax levied against such land and buildings, such taxes
and/or assessments shall be deemed to constitute a tax and/or assessment against such land and
such buildings for the purpose of this section. The annual charges for such assessments or taxes
shall be paid in monthly installments on the first day of each calendar month in advance in an
amount estimated by Landlord. Landlord shall furnish Tenant, upon Tenant’s request, a statement
of the assessments or taxes paid or incurred by Landlord for each calendar year of the Lease Term
and thereupon there shall be an adjustment between Landlord and Tenant with payment to
Landlord or credit to Tenant for future tax payments, as the case may be, to the end that Landlord

53



shall receive the precise amount of Tenant’s prorata share of such assessments and taxes for such
period and no more. In the event any portion or portions of the Shopping Center are separately
assessed, for purposes of the proration above, Tenant’s proportionate share shall be the ratio of the
total Floor Area of the Leased Premises to the total Floor Area of all floors of building space within
the particular parcel assessed which includes the Leased Premises.

SECTION 3.3. SECURITY DEPOSIT

Tenant, contemporaneously with the execution of this Lease, has deposited with Landlord to secure
the faithful performance by Tenant of all the covenants, conditions and agreements in this Lease
set forth, and contained on the part of Tenant to be fulfilled, kept, observed and performed, such
sum as set forth in Section 1.1 as a Security Deposit. Said deposit shall be held by Landlord,
without liability for interest, as security for the faithful performance by Tenant of all the terms,
covenants and conditions of this Lease, and Landlord may commingle the same with its other
funds. Such interest, if any, may be retained as property of the Landlord, and will not be paid to
the Tenant. Such Security Deposit or any portion thereof not previously applied may be applied to
the curing of any default that may then exist under this Lease, without prejudice to any other
remedy or remedies which Landlord may have on account thereof, and upon such application,
Tenant shall pay Landlord on demand the amount so applied which shall be added to the Security
Deposit so that the same may be restored to its original amount. In the event the Leased Premises
are conveyed by Landlord, the deposit or any portion thereof not previously applied may be turned
over to Landlord’s grantee or successor, and in such event Tenant hereby releases Landlord from
any and all liability with respect to the deposit and/or application or return and Tenant agrees to
look to such grantee for such application or return. In the event Tenant shall faithfully fulfill, keep,
perform and observe all the covenants, conditions and agreements in this Lease set forth and
contained on the part of Tenant to be fulfilled, the sum deposited or the part or portion thereof not
previously applied shall be returned to Tenant, without interest, no later than thirty (30) days after
the expiration of the Term of this Lease or any renewal or extension thereof, provided Tenant has
vacated the Leased Premises and surrendered possession thereof to Landlord at the expiration of
said Term or any renewal thereof as provided herein.

ARTICLE IV. UTILITY SERVICES
SECTION 4.1. WATER, SEWER, ELECTRICITY AND GAS

Landlord has caused the necessary mains, conduits and other facilities to be provided to supply
water, sewer, gas and electricity to the Shopping Center. Landlord shall provide gas service and
facilities to Tenant, however, the same being the sole responsibility of Tenant. Tenant agrees to
have all utility services transferred into Tenant’s name on the Possession Date. If Tenant has not
had any or all of the utilities transferred on the Possession Date, then Tenant agrees to pay
Landlord, on demand, the actual cost paid by Landlord for such utilities, together with an
administrative charge of One Hundred Fifty and no/100 Dollars ($150.00) for each such payment.
Tenant shall pay for all electricity used in the Leased Premises and all water and sewer charges,
and gas charges, if applicable, at its own cost and expense. In the event Landlord, who shall have
the option to do so, shall elect to supply any one or more or all of said services, Tenant shall
purchase the use of said services as are tendered by Landlord and shall pay the rates, including any
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established minimum charges, established by Landlord for such services, but the rate shall be no
more than those charged by the public utility furnishing such services in the area. The charges for
such services as are so furnished shall be deemed Additional Rent due and payable on the first day
of the calendar month following rendition of a bill therefor. Landlord may discontinue furnishing
such services if payment for same is not received by Landlord upon not less than five (5) days
written notice, and no such discontinuation shall be deemed an eviction or render Landlord liable
to Tenant for damages or relieve Tenant from performance of its obligations hereunder. In the
event Landlord shall elect to furnish one or more of such services, from time to time, Landlord
shall not be liable to Tenant in damages or otherwise if any one or more of said services is
interrupted or terminated because of necessary repairs, installations, improvements or any cause
beyond the control of Landlord. In any event, Landlord may cease to furnish any one or more of
such services without any responsibility to Tenant, except to connect the service facilities with
such other sources of supply as may be available for the services so discontinued. Tenant will not
install any equipment which will exceed or overload the capacity of any utility facilities servicing
the Leased Premises and if any equipment installed by Tenant shall require additional utility
facilities, the same shall be installed and maintained at Tenant’s expense in accordance with plans
and specifications to be approved in writing by Landlord. In the event the Leased Premises are not
separately metered for water and Tenant’s use requires an excessive volume of water, at Landlord’s
discretion, a sub-meter will be installed at the Leased Premises at Tenant’s expense.

SECTION 4.2. HEATING, VENTILATING AND COOLING

Tenant shall be solely responsible and shall pay for all charges rendered in connection with all
heating, ventilating and cooling of the Leased Premises and shall promptly pay all bills for
materials furnished or labor performed for Tenant or at Tenant’s instance and request in connection
with any repairs, replacements, alterations, improvements and installation of all fixtures and
equipment in connection therewith on the Leased Premises, and shall keep said Leased Premises
free from all claims for liens for work, labor or materials in connection therewith.

SECTION 4.3. OTHER SERVICES

In addition to the above and foregoing, Tenant shall be solely responsible for all garbage and
sewage disposal and waste removal, janitorial and other services of any type or nature furnished
to the Leased Premises, and shall pay promptly all bills for materials or labor performed in
connection therewith. Tenant further covenants and agrees to keep the Leased Premises and the
walks adjacent thereto at all times in a neat, clean and sanitary condition and free from snow, ice,
waste or debris, and neither to commit or permit any waste or nuisance thereon.

ARTICLE V. COMMON AREAS AND FACILITIES
SECTION 5.1. COMMON AREAS AND FACILITIES

Landlord shall make available, from time to time, such areas and facilities of common benefit to
the tenants and occupants of the Shopping Center as Landlord shall deem appropriate (the
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“Common Areas”). Landlord shall operate, manage, equip, light, insure, repair and maintain the
Common Areas and facilities for their intended purposes in such manner as Landlord shall, in its
sole discretion, determine, and may, from time to time, change the size, location and nature of any
Common Areas and facilities and may make installations therein and move and remove such
installation. Landlord shall have the right to close the Common Areas, or any part thereof, on such
business days as Landlord deems necessary for the improvement, maintenance or repair of the
Common Areas and on such nonbusiness days or during such nonbusiness hours as Landlord shall,
in its sole discretion, determine.

SECTION 5.2. USE OF COMMON AREAS

Tenant and its permitted concessionaires, officers, employees, agents, customers and invitees shall
have the nonexclusive right, in common with Landlord and all others to whom Landlord has or
may hereafter grant such rights, to use the Common Areas as designated from time to time by
Landlord, subject to such reasonable regulations as Landlord may from time to time impose,
including the designation of specific areas in which vehicles owned by Tenant, its permitted
concessionaires, officers, employees and agents must be parked. Tenant agrees to abide by such
regulations and to use its best efforts to cause its permitted concessionaires, officers, employees,
agents, customers and invitees to conform thereto. Landlord may at any time close temporarily
any part of the Common Areas to make repairs or changes, to prevent the acquisition of public
rights in such area or to discourage noncustomer parking, and may do such other acts in and to the
Common Areas as in its reasonable judgment may be desirable to improve the convenience thereof.
Tenant shall upon request furnish to Landlord the license numbers and description of the vehicles
operated by Tenant and its permitted concessionaires, officers and employees. Tenant shall not at
any time interfere with the rights of Landlord and other tenants, its and their permitted
concessionaires, officers, employees, agents, customers and invitees, to use any part of the parking
areas and other part of the Common Areas.

SECTION 5.3. CHARGE FOR COMMON AREAS AND FACILITIES

Tenant shall pay to the Landlord, as Additional Rent, in the manner provided in Section 5.5
Tenant’s prorata share, as defined in Section 5.4, of Common Areas maintenance cost as
hereinafter defined including the cost of Capital Improvements designed to protect the health and
safety of the tenants in the Leased Premises and the Shopping Center.

Common Areas maintenance cost shall be deemed to include all costs and expenses of every kind
and nature paid or incurred by Landlord during the Lease Term (including appropriate reserves)
in operating, managing, equipping, policing and protecting (if and to the extent provided by
Landlord), insuring, servicing (including heating, ventilating and cooling any enclosed mall, in the
event Landlord elects to enclose any Common Areas), lighting, repairing, replacing and
maintaining the Common Areas and facilities in the Shopping Center. Such costs and expenses
shall include, but not be limited to, such maintaining and repairing as shall be required in
Landlord’s judgment to preserve the utility of the Common Areas in condition and status the same
as it was at the time of the completion of the original construction and installation thereof; all
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exterior painting; all costs and expenses of security and fire protection; all costs of restriping,
patching, repairing and maintaining parking areas, garages, entries, gutters and downspouts, the
construction of new entries as required and work on roads, as needed, adjacent to the Shopping
Center; pedestrian traffic direction and control; roof repairs; all costs and expenses of cleaning and
removing of rubbish, dirt, debris, snow and ice; all costs and expenses of planting, maintaining,
replanting and replacing flowers and landscaping; management fees; water and sewerage charges;
premiums for liability and property damage, fire, extended coverage, malicious mischief,
vandalism, workers’ compensation and employer’s liability, and any other casualty or risk
insurance procured by Landlord in connection with Common Areas, wages, unemployment taxes,
social security taxes, special assessments and personal property taxes attributable to the Common
Areas; fees for audits, required licenses and permits; all costs and expenses incurred by Landlord
in testing of sprinkler systems located in the Shopping Center, all charges for utility services for
the Common Areas including all costs and expenses of maintaining lighting fixtures and providing
electricity to the Common Areas and to Common Areas pole signage (including the cost of light
bulbs and electric current); all costs, expenses, surcharges or other impositions or assessments
incurred by Landlord in connection with environmental protection legislation or regulation
assessed against or imposed on the Shopping Center or any part thereof with regard thereto;
reasonable depreciation of equipment, machinery and facilities, rents paid for the leasing of
equipment and finance charges paid under any installment purchase of equipment, machinery and
facilities used in the operation of the Common Areas and administrative costs at the rate of Fifteen
Percent (15%) of the total costs of operating and maintaining the Common Areas (except the
appropriate reserves); and such other costs as Landlord may reasonably determine are required for
the proper maintenance of the Common Areas, except that all Capital Improvement expenses shall
be excluded therefrom.

SECTION 5.4. TENANT’S PRORATA SHARE

Tenant’s prorata share of the Common Areas maintenance cost shall be determined by multiplying
the total cost incurred or paid by Landlord by a fraction whose numerator is the gross leasable area
of the Leased Premises as set forth in Section 2.2 and the denominator of which is the total square
feet of gross leasable area within the Shopping Center. The “Gross Leasable Area” shall mean
with respect to the Leased Premises and with respect to all other leasable areas, the number of
square feet of floor area on all levels, including any mezzanines, basements, or balconies, but
excluding “Common Areas” measured from the exterior face of exterior walls and/or the exterior
face of service corridor walls, the exterior of building line from all frontage, and the center line of
party walls. No deduction shall be made for columns, stairs, elevators, or any interior construction
or equipment. Provided, however, for any Common Areas maintenance cost separately metered,
billed to or paid directly by any Tenant, the floor area of such tenant space attributable to such
Common Areas cost shall be deleted from the above proration for such separate cost. The Floor
Area hereinabove provided shall not include the floor area of roof structures used for mechanical
equipment.
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SECTION 5.5. PAYMENT OF COMMON AREAS MAINTENANCE COST

The annual charges for Common Areas maintenance cost shall be paid in monthly installments on
the first day of each calendar month in advance in an amount estimated by Landlord. Landlord
shall furnish Tenant, upon Tenant’s request, a statement in reasonable detail of the actual Common
Areas maintenance cost paid or incurred by Landlord at the end of each calendar year and
thereupon there shall be an adjustment between Landlord and Tenant with payment to Landlord or
credit to Tenant against any current or future amounts due from Tenant to Landlord pursuant to
this Lease, as the case may be, to the end that Landlord shall receive the precise amount of Tenant’s
prorata share of said costs for such period and no more.

ARTICLE VI. LANDLORD’S ADDITIONAL COVENANTS
SECTION 6.1. REPAIRS BY LANDLORD

Landlord covenants at its expense to keep the foundations and roof of the Leased Premises, and
the structural soundness of the exterior walls thereof, in good order, repair and condition, unless
any necessary work is required because of damage caused by any act, omission or negligence of
Tenant, any permitted concessionaire or their respective employees, agents, invitees, licensees or
contractors. Landlord shall not be required to commence any such repair until a reasonable time
after written notice from Tenant that the same is necessary. The provisions of this section shall not
apply in the case of damage or destruction by fire or other casualty or taking under the power of
eminent domain, in which events the obligations of Landlord shall be controlled by Article VIII.
Except as provided in this Section 6.1, Landlord shall not be obligated to make repairs,
replacements or improvements of any kind upon the Leased Premises, or any equipment, facilities
or fixtures contained therein, which shall be the responsibility of Tenant as hereinafter provided.

SECTION 6.2. QUIET ENJOYMENT

Landlord covenants and agrees that so long as Tenant has committed no default under this Lease,
Tenant’s peaceful and quiet possession of the Leased Premises during the Lease Term shall not be
disturbed by Landlord or by anyone claiming by, through or under Landlord.

SECTION 6.3. LIMITATION ON RIGHT OF RECOVERY AGAINST LANDLORD

Tenant acknowledges and agrees that the liability of Landlord under this Lease shall be limited to
Landlord’s interest in the Shopping Center and any judgments rendered against Landlord shall be
satisfied solely out of its interest in the Shopping Center. No personal judgment shall lie against
Landlord upon extinguishment of its rights in the Shopping Center and any judgment so rendered
shall not give rise to any right of execution or levy against Landlord’s assets. The provisions hereof
shall inure to Landlord’s successors and assigns including any mortgagee of Landlord. The
foregoing provisions are not intended to relieve Landlord from the performance of any of
Landlord’s obligations under the Lease, but only to limit the personal liability of Landlord in case
of recovery of a judgment against Landlord; nor shall the foregoing be deemed to limit Tenant’s
rights to obtain injunctive relief or specific performance or to avail itself of any other right or
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remedy which may be awarded Tenant by law or under the Lease.

If Tenant claims or asserts that Landlord has violated or failed to perform a covenant of Landlord
not to unreasonably withhold or delay Landlord’s consent or approval, Tenant’s sole remedy shall
be an action for specific performance, declaratory judgment or injunction and in no event shall
Tenant be entitled to any money damages for a breach of such covenant and in no event shall
Tenant claim or assert any claim for any money damages in any action or by way of set off, defense
or counterclaim, and Tenant hereby specifically waives the right to any money damages or other
remedies.

ARTICLE VII. TENANT’S ADDITIONAL COVENANTS
SECTION 7.1. TENANT’S COVENANTS

Tenant covenants, at its expense, at all times during the Lease Term and at such further time as
Tenant occupies the Leased Premises or any part thereof:

A. To perform promptly all of the obligations of Tenant set forth in this Lease; and pay when due
the Fixed Minimum Rent, Additional Rent, and all charges, rates and other sums which by the
terms of this Lease are to be paid by Tenant, without any right of recoupment, set-off, deduction
or counterclaim whatsoever.

B. To open for business within thirty (30) days after the Lease Commencement Date; to use the
Leased Premises only for the use provided in Section 1.1 and in compliance with the Rules and
Regulations set forth in Exhibit D; not to use the Leased Premises for any exclusive use granted
by Landlord to any other tenant in the Shopping Center; to keep its business located upon the
Leased Premises open at all times throughout the term of this Lease during minimum Standard
Operating Hours as set for in Section 1.1.Q; that it will not cease operations at said Leased
Premises for a period of more than three (3) consecutive days or five (5) days in any Lease Year,
without the express written consent of Landlord, which consent may be granted or withheld at
Landlord’s sole discretion, unless prevented from doing business therein by reason of applicable
ordinances or other acts of governmental authority or acts of God.

C. Except for repairs required in Section 6.1 to be performed by Landlord, to keep the Leased
Premises, including, but not limited to all partitions, doors, fixtures, equipment, apparatus and
appurtenances thereof (including lighting, plumbing fixtures, sewer lines and the HVAC systems),
clean, neat and safe, and in good order, repair and condition (including all necessary painting and
decorating), and to keep all glass, including that in windows, doors, fixtures and skylights, clean
and in good condition, and to replace glass which may be damaged or broken with glass of the
same quality, damage by fire or other casualty covered by Landlord’s insurance excepted. Tenant
shall store all trash and garbage within the Leased Premises and arrange for the regular pickup of
such trash and garbage at the Tenant’s expense. Tenant shall not burn any trash or garbage at any
time in or about the building and Tenant shall attend to the daily disposal thereof in the manner
designated by Landlord. If Landlord shall provide any services or facilities for such pickup, the

59



Tenant shall be obligated to use the same and shall pay a proportionate share of the actual cost
thereof within ten (10) days after being billed therefor. (See Exhibit B “Landlord and Tenant’s
Work” for additional requirements.)

D. To make all repairs, alterations, additions or replacements to the Leased Premises required by
any law or ordinance or any order or regulation of any public authority, or fire underwriters or
underwriters’ fire prevention engineers; to keep the Leased Premises equipped with all safety
appliances so required because of such use; to procure any licenses and permits required for any
such use; and to comply with the orders and regulations of all governmental authorities.

E. To the extent permissible by state law and except for Landlord’s negligence or willful
misconduct, Tenant waives and releases Landlord and Landlord’s agents and employees from all
claims for damage to person or property sustained by Tenant and/or any person claiming through
Tenant resulting from any accident or occurrence in or upon the Leased Premises or the building
of which it shall be a part, or any other part of the Shopping Center, including, but not limited to,
claims for damage resulting from: (i) any equipment or appurtenances becoming out of repair; (ii)
Landlord’s failure to keep said building or the Leased Premises in repair; (ii1) injury done or
occasioned by wind, water or other natural elements; (iv) any defect in or failure of plumbing,
heating or air conditioning equipment, electric wiring or installation thereof, gas, water and steam
pipes, stairs, porches, railings or walks; (v) broken glass; (vi) the backing up of any sewer pipe or
downspout; (vii) the bursting, leaking or running of any tank, tub, sink, water closet, waste pipe,
drain or any other pipe or tank in, upon or about such building or Leased Premises; (viii) the escape
of steam or hot water; (ix) water, snow or ice being upon or coming through the roof, skylight,
trap door, stairs, walks or any other place upon or near such building or the Leased Premises or
otherwise; (x) the falling of any fixture, plaster or stucco; and (xi) any act, omission or negligence
of co-tenants or of other persons or occupants of said buildings or of adjoining or contiguous
buildings or of owners of adjacent or contiguous property.

F. To permit Landlord and its agents, upon reasonable notice, except in the event of an emergency,
to enter the Leased Premises at reasonable times for the purpose of inspecting same, making
repairs, additions or alterations thereto or to the building in which the same are located and of
showing the Leased Premises to prospective purchasers, lenders and tenants.

G. To remove, at the termination of this Lease or earlier vacation of the Leased Premises, such of
Tenant’s goods and effects as are not permanently affixed to the Leased Premises; to remove such
of the alterations and additions made by Tenant as Landlord may request; to repair any damage
caused by such removal; and peaceably to yield up the Leased Premises and all alterations and
additions thereto (except such as Landlord has requested Tenant to remove) and all fixtures,
furnishings, floor coverings and equipment which are permanently affixed to the Leased Premises
which shall thereupon become the property of Landlord, in clean and good order, repair and
condition, damage by fire or other unavoidable casualty and ordinary wear and tear excepted. Any
personal property of Tenant not removed within five (5) days following such termination or earlier
vacation of the Leased Premises shall, at Landlord’s option, become the property of Landlord.

H. If any mortgagee or trustee named in any first mortgage or trust deed hereafter placed upon the
Shopping Center or any portion thereof shall elect to subject and subordinate the rights and
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interests of the Tenant under this Lease (in whole or in part) to the lien of its mortgage or trust
deed, the rights and interests of Tenant under this Lease shall be so subject and subordinate
automatically without further action needing to occur, provided that the mortgagee or trustee shall
agree in writing to recognize this Lease of Tenant in the event of foreclosure if Tenant is not in
default. Any mortgagee or trustee may in the alternative elect to give some or all of the rights and
interest of Tenant under this Lease priority over the lien of its mortgage or trust deed. This election
of such mortgagee or trustee shall be binding upon Tenant whether this Lease is dated prior to or
subsequent to the date of said mortgage or trust deed. Tenant shall execute and deliver whatever
instruments may be required for such purposes, and in the event Tenant fails so to do within ten
(10) days after demand in writing, Tenant does hereby make, constitute and irrevocably appoint
Landlord as its attorney-in-fact and in its name, place and stead so to do.

I. To promptly furnish Landlord, from time to time, financial statements reflecting Tenant’s current
financial condition whenever requested by Landlord.

J. To give Landlord prompt written notice of any accident, casualty, damage or other similar
occurrence in or to the Leased Premises or in or to the Common Areas of which Tenant has
knowledge.

K. To pay on demand the prevailing party’s expenses, including reasonable attorney’s fees and
court costs incurred either directly or indirectly in enforcing any obligation of either party under
this Lease in curing any default by the other party as provided herein and in defending or otherwise
participating in any legal proceedings initiated by or on behalf of either party against the other.

L. Not to make any nonstructural alterations, additions or improvements to the Leased Premises
in excess of Five Thousand and no/100 Dollars ($5,000.00), nor to make any structural changes
whatsoever without first obtaining Landlord’s written consent.

M. Not to suffer or allow any mechanic’s lien to be filed against the Leased Premises or the
Shopping Center or any interest therein by reason of any work, labor, services or materials
performed at or furnished to the Leased Premises. If any such mechanic’s lien shall at any time be
filed, Tenant shall forthwith cause the same to be discharged of record by payment, bond, order of
a court of competent jurisdiction or otherwise, but Tenant shall have the right to contest any and
all such liens, provided security satisfactory to Landlord is deposited with Landlord. If Tenant
shall fail to contest the same with due diligence (having secured Landlord as herein provided) or
shall fail to cause such lien to be discharged within thirty (30) days after being notified of the filing
thereof and in any case before judgment of sale thereunder, then, in addition to any other right or
remedy of Landlord, Landlord may, but shall not be obligated to, discharge the same by paying
the amount claimed to be due or by bonding or other proceeding deemed appropriate by Landlord,
and the amount so paid by Landlord and/or all costs and expenses, including reasonable attorneys’
fees, incurred by Landlord in procuring the discharge of such lien, shall be deemed to be Additional
Rent and together with interest thereon as provided in Section 9.2 shall be due and payable by
Tenant to Landlord on the first day of the next following month. Nothing in this Lease shall be
construed as a consent on the part of the Landlord to subject Landlord’s estate in the Leased
Premises to any lien or liability under the mechanic’s lien law of the state.
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N. Not to affix or maintain upon the glass panes and supports of the show windows, doors and the
exterior of the Leased Premises any signs, advertising placards, names, insignia, trademarks,
descriptive material or any other such like item or items except such as shall have first received
the written approval of Landlord as to size, type, color, location, copy, nature and display qualities.
Anything to the contrary in this Lease notwithstanding, the Tenant shall not affix any sign to the
roof of the Leased Premises.

SECTION 7.2. TENANT’S INSURANCE

Tenant covenants, at its expense, at all times during the Lease Term and at such further time as
Tenant occupies the Leased Premises or any part thereof, to indemnify, save and hold Landlord
and Landlord’s agents harmless from and against all liability, injury, loss, cost, damage and/or
expense (including reasonable attorneys’ fees) in respect of any injury to, or death of, any person,
and/or damage to, or loss or destruction of, any property while on the Leased Premises or any other
part of the Shopping Center occasioned by any act or omission of Tenant, or anyone claiming by,
through or under Tenant including without limitation, Tenant’s agents, contractors, employees,
licensees, and suppliers. Tenant further covenants to maintain, in responsible companies approved
by Landlord, public liability insurance insuring Tenant and Landlord and Landlord’s agents, as
their interests may appear, as Additional Insured, against all claims, demands or actions for injury
to or death of any one person in an amount of not less than One Million Dollars ($1,000,000) and
for injury or death of more than one person in any one occurrence in an amount of not less than
One Million Dollars ($1,000,000) and for damage to property in an amount of not less than Five
Hundred Thousand Dollars ($500,000) made by or on behalf of any persons, firm or corporation,
arising from, related to, or connected with the conduct and operations of Tenant’s business in the
Leased Premises, and in addition, and in like amounts covering Tenant’s contractual liability under
the aforesaid indemnity and hold harmless clause; to carry like coverage against loss or damage
by boiler or compressor or internal explosion of boilers or compressors, if there is a boiler or
compressor in the Leased Premises; to maintain plate glass insurance covering all exterior plate
glass in the Leased Premises and fire insurance with usual extended coverage endorsements
covering all of Tenant’s stock in trade, fixtures, furniture, furnishings, floor coverings and
equipment in the Leased Premises. Tenant shall be responsible for and shall insure against damage
to the buildings occasioned by theft of Tenant’s property. All of said insurance shall be in form
and in responsible companies satisfactory to Landlord and shall provide that it will not be subject
to cancellation, termination or change except after at least thirty (30) days prior written notice to
Landlord. A duly executed Certificate of Insurance clearly stating the insurance requirements
provided for herein, naming Landlord and Landlord’s agent as Additional Insured (which shall
evidence the insurer’s waiver of subrogation) together with satisfactory evidence of the payment
of the premium thereon, shall be deposited with Landlord on or before the date of delivery of the
Leased Premises to Tenant and upon renewals of such policies, not less than thirty (30) days prior
to the expiration of the term of such coverage,; and that if Tenant fails to comply with such
requirements, Landlord may obtain such insurance and keep the same in effect, and Tenant shall
pay Landlord the premium cost thereof upon demand.

SECTION 7.3. ASSIGNMENT OF LEASE

Tenant shall not mortgage, pledge or assign this Lease or sublet the whole or any part of the Leased
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Premises, or permit any other person to occupy same or any part thereof, without prior written
consent of Landlord, which consent shall not be unreasonably withheld so long as the assignee or
sublessee has equal or better credit and business experience. Any assignment or sub-letting, even
with Landlord’s consent, shall not relieve Tenant from liability for payment of Fixed Minimum
Rent, Additional Rent and all charges, rates and other sums; or from the obligations of Tenant set
forth in this Lease.

In the event any assignment or subletting, even with the consent of Landlord, results in rental
income or other lease charges in an amount greater than that provided for in this Lease, then such
excess shall belong to Landlord and shall be payable to Landlord as Additional Rent herein
reserved. The acceptance of rent from any other person shall not be deemed to be a waiver of any
of the agreements of this Lease, or to be a consent to any assignment for the benefit of creditors or
by operation of law and shall not be effective to transfer any rights to any assignee without prior
written consent of Landlord.

In the event Tenant wishes to assign this Lease and Landlord consents to such assignment,
Landlord may charge a reasonable fee, not to exceed Seven Hundred Fifty and no/100 Dollars
($750.00), to help offset any costs Landlord may have in preparing such assignment, or in
examining the information, financial statements, operating history, references, etc., necessary to
effectuate same. If Tenant desires to assign the Lease or sublease all or part of the Leased Premises,
Tenant shall submit to Landlord, at least sixty (60) days prior to the effective date of the proposed
assignment or sublease, a written notice of its intent, which notice shall; (a) state the name of the
proposed assignee or sublessee; (b) state the nature and character of the business of the proposed
assignee or sublessee; (c) state the term, use, rental rate and other particulars of the proposed
assignment or sublease, including, without limitation, evidence satisfactory to Landlord that the
proposed assignee or sublessee is financially responsible and will immediately occupy and
thereafter use the Leased Premises for the use stated in Section 1.1 and in accordance with Section
7.1.B; and (d) be accompanied by a copy of the proposed assignment or sublease documents. Upon
receipt of said notice including items (a)—(d) above, Landlord shall have the right, at Landlord’s
sole discretion, within thirty (30) days after receipt of such notice, to approve or disapprove the
proposed assignment or sublease, or to terminate this Lease effective as of the proposed effective
date of the assignment or sublease (provided, however, that Tenant may nullify Landlord’s
termination right by withdrawing the proposed assignment or sublease). No assignee of the Lease
or sublessee of the Leased Premises or any portion thereof may further assign or sublet the Leased
Premises or any portion thereof. In the event Landlord consents to any assignment or subletting,
any Renewal Options provided for in this Lease shall become null and void.

ARTICLE VIII. FIRE AND EXTENDED COVERAGE INSURANCE; DAMAGE OR
EMINENT DOMAIN

SECTION 8.1. FIRE AND EXTENDED COVERAGE INSURANCE

From and after the Lease Commencement Date of the Lease and throughout the remainder of the
Term of this Lease, Landlord shall procure and pay for windstorm, fire and extended coverage
insurance, insuring the Shopping Center building in which the Leased Premises are located for
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such amount as Landlord’s lender shall require, in a responsible insurance company authorized to
do business in the State in which the Shopping Center exists. Such insurance policy may insure
against loss or damage from fire, windstorm, tornado, hail, disaster, earthquake, vandalism, riot,
malicious mischief (and including boiler insurance and war risk insurance if then available),
insurance against floods if required by the Federal Flood Disaster Protection Act of 1973 and
Regulations issued thereunder, and such other insurance as commonly, or in the judgment of
Landlord prudently, maintained by those whose business, improvement to and use of the Leased
Premises is similar to that of the Tenant. Such insurance may contain the so-called “Replacement
Cost” or “Restoration Endorsement,” a provision to the effect that the waiver of subrogation rights
by the insured does not void the coverage, and such special endorsements as reasonably requested
by Landlord. Tenant shall pay to Landlord, as Additional Rent hereunder, on the first day of each
calendar month Tenant’s prorata share of the premiums for said fire and extended coverage
insurance, Tenant’s prorata share to be the same as its prorata share of Common Areas expense.

SECTION 8.2. FIRE, EXPLOSION OR OTHER CASUALTY

In the event the Leased Premises are damaged by fire, explosion or any other casualty to an extent
which is less than Fifty Percent (50%) of the cost of replacement of the Leased Premises, the
damage shall promptly be repaired by Landlord at Landlord’s expense, provided that Landlord
shall not be obligated to expend for such repair an amount in excess of the insurance proceeds
recovered or recoverable as a result of such damage, and that in no event shall Landlord be required
to repair or replace Tenant’s stock in trade, fixtures, furniture, furnishings, floor coverings and
equipment. In the event of any such damage and (i) Landlord is not required to repair as
hereinabove provided, or (ii) the Leased Premises shall be damaged to the extent of Fifty Percent
(50%) or more of the cost of replacement, or (iii) the building of which the Leased Premises are a
part is damaged to the extent of Twenty Five Percent (25%) or more of replacement, or (iv) the
buildings (taken in the aggregate) in the Shopping Center shall be damaged to the extent of more
than Twenty Five Percent (25%) of the aggregate cost of replacement, Landlord may elect either
to repair or rebuild the Leased Premises or the building or buildings, or to terminate this Lease
upon giving notice of such election in writing to Tenant within ninety (90) days after the
occurrence of the event causing the damage. If the casualty, repairing or rebuilding shall render
the Leased Premises untenable, in whole or in part, and the damage shall not have been due to the
act or omission of Tenant, a proportionate abatement of the Fixed Minimum Rent shall be allowed
from the date when the damage occurred until the date Landlord completes its work, plus the earlier
of (i) sixty (60) days or (ii) the date Tenant reopens for business, however, Tenant shall pay all
Additional Rent charges beginning on the date Landlord completes its works, said proportion to
be computed on the basis of the relation which the gross square foot area of the space rendered
untenable bears to the floor space of the Leased Premises. In the event the Leased Premises shall
be damaged or destroyed and the same are not repaired or rebuilt by Landlord within three hundred
sixty-five (365) days after the date of the damage or destruction, unless said repair is held up by
Tenant, or in the event that Thirty Percent (30%) or more of the Gross Leasable Area of the
Shopping Center shall be damaged or destroyed and the same is not repaired or rebuilt within four
hundred fifty-five (455) days after the date of damage or destruction, or in the event of any material
damage or destruction to the Leased Premises during the last year of the Lease Term, then, in such
event, Tenant shall have the right to terminate this Lease upon written notice to Landlord.
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SECTION 8.3. EMINENT DOMAIN

If the whole of the Leased Premises shall be taken by any public authority by the exercise, or under
the threat of the exercise, of the power of eminent domain, the Lease Term shall cease as of the
day the right to possession shall be taken by such public authority, and Tenant shall pay rent up to
that date with an appropriate refund by Landlord of such rent as may have been paid in advance
for any period subsequent to the date the right of possession is taken. If less than all of the Floor
Area of the Leased Premises shall be so taken, the Lease Term shall cease only on the parts so
taken as of the day the right to possession shall be taken by such public authority, and Tenant shall
pay rent up to that date with appropriate refund by Landlord of such rent as may have been paid in
advance for any period subsequent to the date the right to possession is taken and thereafter the
Fixed Minimum Rent shall be equitably adjusted. Landlord shall, at its expense, make all necessary
repairs or alterations to the basic building and exterior work so as to constitute the remaining
premises a complete architectural unit, provided that Landlord shall not be obligated to undertake
any such repairs and alterations if the cost thereof exceeds the award received by Landlord. If the
Floor Area of the Leased Premises so taken leaves space no longer suitable for the use set forth in
Section 1.1, then the Lease Term shall cease and Tenant shall pay rent up to the date the right to
possession is taken, with an appropriate refund by Landlord of such rent as may have been paid in
advance for any period subsequent to the date of the taking of the right to possession. If more than
Twenty Five Percent (25%) of the Floor Area of the building in which the Leased Premises are
located, or more than Twenty Five Percent (25%) of the aggregate Floor Area of all buildings in
the Shopping Center, shall be taken by the exercise, or under the threat of the exercise, of the
power of eminent domain, Landlord may, by notice in writing to Tenant delivered on or before the
day of surrendering the right to possession to the public authority, terminate this Lease and rent
shall be paid or refunded as of the date of termination. In the event fifty percent (50%) of the
Shopping Center is lost due to such taking and such taking significantly impairs Tenant’s ability
to do business in the Leased Premises, Tenant shall have the right to terminate this Lease by
sending a written notice (“Termination Notice”) to Landlord setting forth the grounds for such
termination and setting a date for such termination (“Termination Date”) at least ninety (90) days
prior to such Termination Date. All compensation awarded for any taking under the power of
eminent domain, whether for the whole or a part of the Leased Premises, shall be the property of
Landlord, whether such damages shall be awarded as compensation for diminution in the value of
the leasehold or to the fee of the Leased Premises or otherwise, and Tenant hereby assigns to
Landlord all of Tenant’s right, title and interest in and to any and all such compensation.

ARTICLE IX. DEFAULTS BY TENANT AND REMEDIES
SECTION 9.1. DEFAULTS BY TENANT

Without further notice, Landlord may terminate this Lease:

(1) five (5) days after notice of default, if any default by Tenant continues after notice of default,
in case of nonpayment of rent or the nonpayment of any other charges or payments to be made
hereunder by Tenant, for more than five (5) days (except no notice need be given for a monetary



default occurring after the second such monetary default in any Lease Year); or

(11) thirty (30) days after notice of default, if Tenant does not cure any nonmonetary default within
a reasonable time, but in any event no later than thirty (30) days after notice of default; or

(ii1) immediately if Tenant makes any assignment for the benefit of creditors, commits any act of
bankruptcy or files or is subject to a petition under any bankruptcy or insolvency law, and if such
a petition filed against Tenant is not dismissed within ninety (90) days; or

(iv) immediately if a receiver or similar officer becomes entitled to this leasehold; or

(v) immediately if Tenant’s interest in this Lease is taken upon execution or other process of law
in any action against Tenant; or

(vi) immediately if the Leased Premises are levied upon by any revenue officer or similar officer;
or

(vil) immediately if Tenant does, or permits to be done, any act which creates a mechanic’s lien or
claim therefor against the land or building of which the Leased Premises are a part and Tenant
does not comply with the provisions of Section 7.1.M; or

(viii) immediately if Tenant shall abandon, vacate or cease to continually operate its business
within said Leased Premises during the term of this Lease for a period of more than three (3)
consecutive days or five (5) days in any Lease Year; or

(ix) immediately if Tenant fails to open for business within thirty (30) days after the Lease
Commencement Date.

Upon termination of this Lease, Landlord may re-enter the Leased Premises with or without
process of law, using such force as may be necessary, and remove all persons, fixtures and chattels
therefrom, and Landlord shall not be liable for any damages resulting therefrom. Upon such
repossession of the Leased Premises, Landlord shall not be liable for any damages resulting
therefrom. Upon such repossession of the Leased Premises, Landlord shall be entitled to recover
as liquidated damages and not as a penalty, immediately and upon demand, a lump sum of money
equal to (a) the value of the Fixed Minimum Rent and other sums provided herein to be paid by
Tenant to Landlord for the remainder of the Lease Term where recoverable under applicable state
law (the “Total Rent Amount™”) or (b) the Total Rent Amount, less the fair rental value of the
Leased Premises for said period. Upon the happening of any one or more of the above-mentioned
events, Landlord may repossess the Leased Premises by forcible entry or detainer suit, or
otherwise, without demand or notice of any kind to Tenant (except as hereinabove expressly
provided for) and without terminating this Lease, in which event Landlord may, but shall be under
no obligation so to do, relet all or any part of the Leased Premises for such rent and upon such
terms as shall be satisfactory to Landlord (including the right to relet the Leased Premises for a
term greater or lesser than that remaining under the Lease Term, and the right to relet the Leased
Premises as a part of a larger area, and the right to change the character or use made of the Leased
Premises). For the purpose of such reletting, Landlord may decorate and make any repairs,
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changes, alterations or additions in or to the Leased Premises that may be necessary or convenient.
If Landlord does not relet the Leased Premises, Tenant shall pay to Landlord on demand as
liquidated damages and not as a penalty a sum equal to the amount of the Fixed Minimum Rent,
and other sums provided herein to be paid by Tenant for the remainder of the Lease Term. If the
Leased Premises are relet and a sufficient sum shall not be realized from such reletting, after paying
all of the expenses of such decorations, repairs, changes, alterations, additions, the expenses of
such reletting and the collection of the rent accruing therefrom, to satisfy the rent herein provided
to be paid for the remainder of the Lease Term, Tenant shall pay to Landlord, on demand, any
deficiency and Tenant agrees that Landlord may file suit from time to time to recover any sums
falling due under the terms of this section. Any recovery under this section shall be without relief
from valuation and appraisement laws.

SECTION 9.2. INTEREST ON LATE PAYMENT; LATE CHARGE

Any payment due Landlord by Tenant pursuant to the terms and conditions of this lease including
but not limited to all Fixed Minimum Rent, and Additional Rent which shall not be paid when due
shall bear interest at the maximum rate payable by Tenant under state law, or in the absence of a
maximum rate, at the rate of Eighteen Percent (18%) per annum from the date when the same is
payable under the terms of this Lease until the same shall be paid. In the event any monetary
payment is made more than seven (7) days after its due date, Landlord shall be entitled to a late
payment fee of ONE HUNDRED and no/100 DOLLARS ($100.00) in addition to such interest
charge as hereinabove set forth.

SECTION 9.3. HOLDOVER BY TENANT

In the event Tenant remains in possession of the Leased Premises after the expiration of the tenancy
created hereunder, and without the execution of a new lease, Tenant shall be deemed to be
occupying the Leased Premises as a tenant from month-to-month at One Hundred Fifty Percent
(150%) of the Fixed Minimum Rent subject to all the other conditions, provisions and obligations
of this Lease insofar as the same are applicable to a month-to-month tenancy.

SECTION 9.4. LANDLORD’S RIGHT TO CURE DEFAULTS

Landlord may, but shall not be obligated to, cure at any time, without notice, any default by Tenant
under this Lease at Tenant’s expense. Such cost to be immediately reimbursed upon written notice
from Landlord that such expense has been paid.

SECTION 9.5. EFFECT OF WAIVERS OF DEFAULT

No consent or waiver, expressed or implied, by Landlord to or of any breach of any covenant,
condition or duty of Tenant shall be construed as a consent of waiver to or of any other breach of
the same or other covenant, condition or duty.
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SECTION 9.6. REMEDIES CUMULATIVE

No remedy herein or otherwise conferred upon or reserved to Landlord shall be considered to
exclude or suspend any other remedy but the same shall be cumulative and shall be in addition to
every other remedy given hereunder, or now or hereafter existing at law or in equity or by statute,
and every power and remedy given by this Lease to Landlord may be exercised, from time to time,
and so often as occasion may arise or as may be deemed expedient.

SECTION 9.7. TERMINATION OF TENANT’S ADDITIONAL RIGHTS

In consideration for the faithful observance of the terms of this Lease, and any extension hereof,
Tenant has negotiated for (and Landlord has granted herein) certain option rights at Section 1.1.8S.
(referred to in this Section as “Tenant’s Additional Rights™). For so long as no event of default
occurs and remains uncured beyond the cure period, if any, set out in Section 9.1 of this Lease,
Tenant’s Additional Rights shall remain in full force and effect. However, should an event of
default occur at any time during the term hereof or any extension(s) (and remain uncured beyond
the applicable cure period, if any) Tenant’s Additional Rights shall terminate, and the same shall
be deemed null and void thereafter. Said termination shall occur as provided herein without further
notice from Landlord, and Tenant’s subsequent cure after the expiration of the appropriate cure
period shall not reinstate or otherwise preserve Tenant’s terminated rights.

ARTICLE X. MISCELLANEOUS PROVISIONS
SECTION 10.1. MUTUAL WAIVER OF SUBROGATION RIGHTS

Whenever (i) any loss, cost, damage or expense resulting from fire, explosion or any other casualty
or occurrence is incurred by either of the parties to this Lease in connection with the Leased
Premises, and (ii) such party is then covered in whole or in part by insurance with respect to such
loss, cost, damage or expense, then the party so insured hereby releases the other party from any
liability it may have on account of such loss, cost, damage or expense to the extent of any amount
recovered by reason of such insurance and waives any right of subrogation which might otherwise
exist in or accrue to any person or account thereof, provided that such release of liability and
waiver of the right of subrogation shall not be operative in any case where the effect thereof is to
invalidate such insurance coverage or increase the cost thereof (provided that in the case of
increased cost the other party shall have the right, within thirty (30) days following written notice,
to pay such increased cost thereupon keeping such release and waiver in full force and effect).

SECTION 10.2. NOTICES FROM ONE PARTY TO THE OTHER

All notices provided for in the Lease shall be in writing and shall be deemed to be given (a) upon
the earlier of (i) actual receipt; (ii) refusal thereof; or (iii) three (3) days after having been sent, if
notice was sent by prepaid registered or certified mail, return receipt requested; or (b) one (1) day
after having been sent, if notice was sent by a nationally recognized overnight courier service
which requires the recipient to sign a receipt; addressed, if to Tenant, at the address of Tenant set
forth in Section 1.1.F, or such other address as Tenant shall have last designated by notice in
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writing to Landlord (which written notice to Landlord must clearly be labeled “Change of Tenant’s
Address for Notice Purposes”), and if to Landlord, to the place then established for the payment
of rent, or such other address as Landlord shall have last designated by notice in writing to Tenant.
The customary receipt shall be conclusive evidence of such service.

SECTION 10.3. BROKERAGE

Tenant warrants that it has had no dealings with any broker in connection with this Lease other
than the City of Flowery Branch, and covenants to pay, hold harmless and indemnify Landlord
from and against any and all costs (including reasonable attorneys’ fees), expense or liability for
any compensation, commissions and charges claimed by any other broker or other agent with
respect to this Lease or the negotiation thereof.

SECTION 10.4. RELATIONSHIP TO THE PARTIES

Nothing contained herein shall be deemed or construed by the parties hereto nor by any third party
as creating the relationship of principal and agent or of partnership or of joint venture between the
parties hereto or any other relationship, other than the relationship of Landlord and Tenant.
Whenever herein the singular number is used, the same shall include the plural and the masculine
gender shall include the feminine and neuter genders.

SECTION 10.5. ESTOPPEL CERTIFICATES

At any time and from time to time, Tenant agrees, upon request in writing from Landlord, to
execute, acknowledge and deliver to Landlord no later than ten (10) days after such request, a
statement in writing certifying that this Lease is unmodified and in full force and effect (or if there
have been modifications, that the same is in full force and effect as modified and stating the
modifications), the dates through which the Fixed Minimum Rent, Additional Rent, and other
charges have been paid, and making such other reasonable certifications as Landlord, Landlord’s
mortgagee or Landlord’s potential mortgagee may require.

SECTION 10.6. APPLICABLE LAW AND CONSTRUCTION

The laws of the State in which the Shopping Center exists shall govern the validity, performance
and enforcement of this Lease. The invalidity or unenforceability of any provision of this Lease
shall not affect or impair any other provision. The headings of the several articles and sections
contained herein are for convenience only and do not define, limit or construe the contents of such
articles or sections.

SECTION 10.7. FORCE MAJEURE

Whenever a period of time is provided in this Lease for either party to do or perform any act or
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thing, said party shall not be liable or responsible for any delay due to strikes, lockouts, casualties,
acts of God, war, governmental regulation or control or other causes beyond the reasonable control
of said party, and in any such event said time period shall be extended for the amount of time said
party is so delayed, provided that this section shall not apply to Tenant’s covenants to pay Rent
and other charges hereunder.

SECTION 10.8. EXECUTION OF LEASE BY LANDLORD

The submission of this document for examination and negotiation does not constitute an offer to
lease, or a reservation of, or option for, the Leased Premises and this document becomes effective
and binding only upon the execution and delivery hereof by Landlord and by Tenant. All
negotiations, considerations, representations and understandings between Landlord and Tenant are
incorporated herein and may be modified or altered only by agreement in writing between
Landlord and Tenant, and no act or omission of any employee or other agent of Landlord or of
Landlord’s broker shall alter, change or modify any of the provisions hereof.

SECTION 10.9. BINDING EFFECT OF LEASE

The covenants, agreements and obligations herein contained, except as herein otherwise
specifically provided, shall extend to, bind and inure to the benefit of the parties hereto and their
respective personal representatives, heirs, successors and assigns. Landlord, at any time and from
time to time, may make an assignment of its interest in this Lease, and in the event of such
assignment and the assumption by the assignee of the covenants and agreements to be performed
by Landlord herein, Landlord and its successors and assigns (other than the assignee of this Lease)
shall be released from any and all liability hereunder.

SECTION 10.10. SURVIVAL

All representations, warranties, covenants, conditions and agreements contained herein which
either expressly survive the expiration or termination of this Lease or, by their nature, are to be
performed or observed, in whole or in part, after the termination or expiration of this Lease, shall
survive the termination or expiration of this Lease.

SECTION 10.11. NO MODIFICATION

This writing is intended by the parties as a final expression of their agreement and as a complete
and exclusive statement of the terms thereof, all negotiations, considerations and representations
between the parties having been incorporated herein. No course of prior dealings between the
parties or their officers, employees, agents or affiliates shall be relevant or admissible to
supplement, explain or vary any of the terms of this Lease. Acceptance of, or acquiescence in, a
course of performance rendered under this or any prior agreement between the parties or their
affiliates shall not be relevant or admissible to determine the meaning of any of the terms of this
Lease. No representations, understandings or agreements have been made or relied upon in the
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making of this Lease other than those specifically set forth herein. This Lease can be modified
only by a writing signed by the party against whom the modification is enforceable.

SECTION 10.12. SEVERABILITY

If any portion of any term or provision of this Lease, or the application thereof to any person or
circumstances shall, to any extent, be invalid or unenforceable, the remainder of this Lease, or the
application of such term or provision to persons or circumstances other than those as to which it is
held invalid or unenforceable, shall not be affected thereby, and each term and provision of this
Lease shall be valid and be enforced to the fullest extent permitted by law.

SECTION 10.13. SIGN CRITERIA

Within fifteen (15) days after full Lease execution, Tenant shall submit to Landlord two (2) sets
of drawings for all proposed signage. The drawings shall clearly show location of sign on storefront
elevation, graphics, colors and materials. No signs of any type or description shall be erected,
placed or painted in or about the Leased Premises except those signs submitted to Landlord in
writing and approved by Landlord in writing, and which signs are in conformity with all applicable
laws, regulations, codes and ordinances and in conformity with Landlord’s sign criteria as stated
in Exhibit E (including without limitation restrictions on duration of posting of sale signs or other
signs by Tenant) established for the Shopping Center. Landlord reserves the right to remove, at
Tenant’s expense, all signs other than signs approved in writing by Landlord under this Section
10.13, without notice to Tenant and without liability to Tenant for any damages sustained by
Tenant as a result thereof, and Tenant shall repair any damage caused by such removal. Tenant
shall have thirty (30) days from the Possession Date in which to install approved signage on the
building facade or Tenant shall be deemed in default.

SECTION 10.14. SALES AND RENTAL TAX

Tenant covenants and agrees to pay to Landlord any and all sales and/or rental taxes imposed by
the State in which the Shopping Center exists or any other governmental agency with respect to
all Fixed Minimum Rent, Additional Rent, and all other payments of monies, including but not
limited to, Common Areas maintenance charges and Real Estate Taxes paid by Tenant to Landlord
pursuant to the terms of this Lease.

SECTION 10.15. FAILURE OF TENANT TO OPEN

If Tenant fails to open for business within thirty (30) days after the Lease Commencement Date,
then Landlord may terminate this Lease, at Landlord’s option, and all monies paid to Landlord
shall remain the property of Landlord.
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SECTION 10.16. HAZARDOUS MATERIALS

Tenant shall not (either with or without negligence) cause or permit the escape, disposal or release
of any biologically or chemically active or other hazardous substances, or materials. Tenant shall
not allow the storage or use of such substances or materials in any manner not sanctioned by law
or by the highest standards prevailing in the industry for the storage and use of such substances or
materials, nor allow to be brought into the Leased Premises any such materials or substances.
Without limitation, hazardous substances and materials shall include those described in the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended,
42 U.S.C.A. §§ 9601 et seq., the Resource Conservation and Recovery Act, as amended, 42
U.S.C.A. §§ 6901 et seq., and any applicable state or local laws and the regulations adopted under
these acts. If any lender or governmental agency shall ever require testing to ascertain whether or
not there has been any release of hazardous materials, then the reasonable costs thereof shall be
reimbursed by Tenant to Landlord upon demand as additional charges if such requirement applies
to acts and/or omissions of the Tenant. In addition, Tenant shall execute affidavits, representations
and the like from time to time at Landlord’s request concerning Tenant’s best knowledge and belief
regarding the presence of hazardous substances or materials on the Leased Premises. In all events,
Tenant shall indemnify and hold Landlord harmless in the manner elsewhere provided in this Lease
from any release of hazardous materials on the Leased Premises occurring while Tenant is in
possession, or elsewhere if caused by Tenant or persons acting under Tenant. The within covenants
shall survive the expiration or earlier termination of the Lease term.

Landlord, to the best of Landlord’s knowledge and belief, states that there are no hazardous
materials within the Leased Premises as of the date of this Lease.

Landlord acknowledges that materials potentially presenting a biohazard risk may be present on
the site during the course of Tenant’s business activities and that such biohazardous material will
be collected and stored in containers using the universal biohazardous symbol in the Leased
Premises prior to proper disposal. Tenant will at all times store such material in the required
manner and shall assure that the material is disposed of as required by all governmental agencies.
The parties acknowledge that Landlord shall not be responsible for the disposal or storage of any
such materials and that in the event Landlord, its agents or employees shall enter the Leased
Premises such party shall use best efforts and caution to deal in a reasonable manner with any such
materials if required to do so.

SECTION 10.17. RIGHT TO RELOCATE

In the event Landlord shall add additional buildings to the Shopping Center or expand any of the
buildings currently contained therein or renovate or reconfigure any part of the Shopping Center
in the vicinity of the Leased Premises, Landlord shall have the right, subject to Tenant’s right of
termination as set forth below to relocate Tenant’s operation to other premises (the “New
Premises”) in another part of the Shopping Center or building in accordance with the following:

Landlord shall notify Tenant, at least one hundred fifty (150) days prior to the proposed relocation
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date, of Landlord’s intention to relocate Tenant’s operation to the New Premises; the proposed
relocation date and the size, configuration and location of the New Premises shall be set forth in
Landlord’s notice; and the New Premises shall be substantially the same in size and configuration
as the Leased Premises described in the Lease.

In the event Landlord relocates Tenant and has completed the Tenant Improvements at Landlord’s
expense, Tenant shall enter into a new lease agreement with Landlord for a period of five (5) years
under the same terms and conditions of this Lease.

In the event the New Premises described in Landlord’s relocation notice are unacceptable to
Tenant, Tenant shall have the right, exercisable by written notice to Landlord, given thirty (30)
days following receipt of Landlord’s relocation notice, to reject the relocation request. Upon
Landlord’s receipt of Tenant’s rejection Landlord shall, in its sole discretion, have the right to
terminate this Lease, such termination to be effective as of the proposed relocation date as set forth
in Landlord’s notice or to retract the relocation request and this Lease shall continue in full force
and effect. Failure by Tenant to timely exercise such right shall be deemed a waiver with respect
thereto and confirmation that the New Premises are acceptable to Tenant. Tenant shall have the
right to accept the New Premises only for the unexpired term of this Lease.

Landlord has made no representation as to any additional improvements or stores or any existing
stores in the Shopping Center and this provision does not create any rights of option, first refusal
or otherwise with respect to any present or future space in the Shopping Center.

SECTION 10.18. AMERICANS WITH DISABILITIES ACT

Landlord agrees that at the time of delivery to Tenant all common areas, such as sidewalks and
parking lots to the best of Landlord’s knowledge will comply with the Americans with Disabilities
Act of 1990 and the regulations promulgated thereunder. At Tenant’s expense, Tenant agrees to
design, furnish, and construct the Leased Premises to comply with the Americans with Disabilities
Act of 1990.

Within ten (10) days after receipt, Landlord and Tenant shall advise the other party in writing, and
provide the other with copies of (as applicable), any notices alleging violation of the Americans
with Disabilities Act of 1990 (“ADA”) relating to any portion of the Property or of the Leased
Premises; any claims made or threatened in writing regarding noncompliance with the ADA and
relating to any portion of the Property or of the Leased Premises; or any governmental or regulatory
actions or investigations instituted or threatened regarding noncompliance with the ADA and
relating to any portion of the Property or the Leased Premises.

SECTION 10.19. RECORDATION

Neither this Lease nor a short form or memorandum thereof shall be recorded in the public records.
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SECTION 10.20. LANDLORD’S RESTRICTIONS

Except as permitted by existing leases, Landlord, to the best of Landlord’s ability, agrees that no
part of the Shopping Center shall be occupied by an adult book or adult video store or other
businesses which sell or display pornographic material, however, any sale of adult magazines or
rental of adult videos in less than ten percent (10%) of the sales floor area of any tenant shall not
be considered a violation of this agreement.

IN WITNESS WHEREOF, Landlord and Tenant have executed this Lease the day and year first
above written.

Date: Date:

LANDLORD: City of Flowery Branch, GA  TENANT: Giustino’s Deli

By: Edward R. Asbridge, Mayor By: Teresa Ali/Angela Santiago

Sworn to and subscribed before me
ATTEST: this day of , 2023.

By: Shelia Cooper, City Clerk NOTARY PUBLIC

My Commission Expires:

[CITY SEAL] [NOTARY SEAL]
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EXHIBIT A
SITE PLAN

This Exhibit is solely for the purpose of showing the approximate location of the Leased Premises
within the Shopping Center and for no other reason whatsoever. Landlord reserves the right to
relocate, change, expand or delete parking spaces or parking areas, curb cuts, entrances, service
areas, total building area, frontage, etc., including expansion or demolition of existing or new
buildings.

5509 Main Street

Retail Space 4
1615 =g ft

L e
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EXHIBIT B
LANDLORD AND TENANT’S WORK

Landlord’s Work

1. Notwithstanding anything to the contrary contained herein, Tenant acknowledges and agrees to
accept delivery of possession of the Leased Premises in the present “AS IS” condition, without
any representation or warranty as to said condition, it being understood that Landlord has no
obligation to perform any work or repairs in connection with the preparation of the Leased
Premises for Tenant’s occupancy, except as set forth below:

a. Landlord shall deliver the major components of the internal grease trap, sanitary sewer stub,
ventilation chase for hood exhaust and an undistributed HVAC system in good working order.

2. Provided Tenant is not in default hereunder and shall have completed Tenant’s Work in
compliance with the plans and specifications approved by Landlord and in compliance with all
governmental codes, ordinances and the terms hereof, Landlord shall pay to Tenant a sum up to
Eighty Thousand, Seven Hundred Fifty and No/100 Dollars ($80,750.00) as a construction
allowance (the “Tenant Improvement Allowance”), in no event to exceed the actual costs of
improvements constituting Tenant’s Work which are installed in the Leased Premises. The Tenant
Improvement Allowance shall be paid by Landlord in four installments at the following times: (a)
completion of 25% of the Tenant Work; (b) completion of 50% of the Tenant Work; (c¢) completion
of 75% Tenant Work; and (d) the date Tenant opens the Leased Premises to the public. The
payment of all installments shall be subject to Landlord’s inspection confirming the percentage of
Tenant Work has been completed in compliance with all applicable laws, codes, rules, and
regulations. Additionally, the payment of the final installment is conditioned upon the Tenant
delivers to Landlord the following documentation: (i) a certificate of occupancy for the Leased
Premises, (i1) waivers of lien in form and substance satisfactory to Landlord, (iii) paid invoices for
Tenant’s Work for which the Tenant Improvement Allowance will be or has been applied, (iv)
proof of installation of a Landlord approved exterior sign on the Leased Premises which identifies
Tenant’s business. Any portion of the Tenant Improvement Allowance not utilized by Tenant in
connection with initial improvement of the Leased Premises in accordance with the provisions of
this Work Schedule shall be retained by Landlord for Landlord’s benefit. No portion of the Tenant
Improvement Allowance shall be applied toward Tenant’s moving expenses, furniture, trade
fixtures, equipment or any other personal property of Tenant. In the event of default under this
Lease by Tenant, which default shall not have been fully cured by Tenant within any applicable
cure period allowed under this Lease, any and all portions of the Tenant Improvement Allowance
which shall have theretofore been disbursed to Tenant shall constitute additional rent and shall be
immediately due and payable as such to Landlord.

3. During the construction of the Tenant Improvements, Landlord shall make disbursements of
the Tenant Improvement Allowance for the benefit of Tenant in installments as set forth in
Paragraph 2 above and shall authorize the release of monies for the benefit of the Tenant as
follows:
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During the construction of the Tenant Improvements (or such other date as the Landlord may
designate), Tenant shall deliver to Landlord: (a) a request for reimbursement of amounts paid to
the contractor, approved by Tenant in a form to be provided by landlord, showing the schedule, by
trade, of percentage of completion of the Tenant Improvements in the Premises, detailing the
portion of the work completed and the portion not completed, (b) all invoices for labor rendered
and materials for the Premises, (c) executed mechanic’s lien releases as applicable, from all of
Tenant’s agents performing work in the Premises, and (d) all other information reasonably required
by Landlord. Tenant’s request for payment shall be deemed Tenant’s acceptance and approval of
the work furnished and/or the materials supplied as set forth in the Tenant’s reimbursement
request. Within thirty (30) days thereafter, Landlord shall deliver a check to Tenant made payable
to Tenant in payment of the lesser of (i) the amounts so requested by Tenant as, or (ii) the balance
of any remaining available portion of the Tenant Improvement Allowance balance provided that
Landlord does not dispute any request for payment based on non-compliance of any work with the
plans and specifications or due to any substandard work. Landlord’s payment of such amounts
shall not be deemed Landlord’s approval or acceptance of the work furnished or materials supplies
as set forth in Tenant’s payment request. Upon completion of the construction of the Tenant
Improvements, Tenant shall deliver to Landlord properly executed mechanic’s liens for work
furnished and/or the materials supplied.

Tenant’s Work

1. Tenant agrees to submit to Landlord plans and specifications covering the Tenant Improvements
in such detail as Landlord or Managing Agent may require within fifteen (15) days of execution
of this Lease and Tenant agrees not to commence work on any of the Tenant Improvements until
Landlord has approved such plans and specifications in writing. On or before the Possession Date,
Tenant shall deposit with Landlord a certificate of insurance clearly stating the insurance
requirements specified in Section 7.2, Tenant shall commence Tenant’s Work and proceed
diligently and continuously to completion, including installation of fixtures and equipment in the
Leased Premises. At all times during Tenant’s construction, Landlord and its representatives shall
have the right to enter upon the Leased Premises for the purpose of inspecting construction and
progress of the Tenant Improvements. Tenant, at its sole cost, shall complete all interior
improvements needed to operate its business.

2. Heating and Air Conditioning Maintenance Provisions:

Tenant, at its sole cost, shall maintain the air conditioning (includes heating) units(s) for the Leased
Premises in good condition and repair throughout the term of this Lease.

As a part of its air conditioning maintenance obligation, Tenant shall enter into an annual contract
with an air conditioning repair firm, fully licensed to repair air conditioning units in the State in
which the Shopping Center exists, which firm shall:
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a. Regularly service the air conditioning unit(s) on the Leased Premises on a monthly basis,
changing belts, filters and other parts as required; and supply Landlord with copies of the
maintenance reports should Landlord request them to do so.

b. Perform energy and extraordinary repairs on the air conditioning unit(s).

c. Keep a detailed record of all services performed on the Leased Premises and prepare an annual
service report to be furnished to the Tenant at the end of each calendar year.

Tenant shall furnish to Landlord at the end of each calendar year, a copy of said annual service
report. Not later than thirty (30) days prior to the Lease Commencement Date of the term of this
Lease and annually thereafter, Tenant shall furnish to Landlord a copy of the air conditioning
maintenance contract described above, and proof that the annual premium for the maintenance
contract has been paid. Nothing stated herein above shall limit Tenant’s obligation to maintain the
air conditioning unit(s) in good condition and repair throughout the Term of this Lease.
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EXHIBIT C
LEGAL DESCRIPTION

All that tract or parcel of land lying and being in GMD 1270, City of Flowery Branch, Hall County,
Georgia and being more particularly described as follows:

The Retail Master Unit of the FB Main Street Master Condominium, as established by the
Declaration of Condominium for FB Main Street, A Master Condominium, of record in Deed Book
8924, Page 507-595, Hall County, Georgia records, together with the undivided percentage of
interest in the Common Elements appurtenance to said Unit as set forth in Exhibit B of the
Declaration of Condominium for FB Main Street, A Master Condominium. Reference is hereby
made to the plat of FB Main Street, A Master Condominium of record in Plat Book 880, Page 440
in Plat Book 880, Pages 441-445 Hall County, Georgia records, for a more complete identification
and description of the Retail Master Unit.
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EXHIBIT D
RULES AND REGULATIONS

Tenant covenants and agrees that Tenant, at its own cost and expense:

(a) Will keep all exterior and interior store front surfaces clean and will maintain the rest of the
Leased Premises and all corridors and loading areas immediately adjoining the Leased Premises
in a clean, orderly and sanitary condition and free of insects, rodents, vermin and other pests;

(b) Will not permit accumulations of any refuse, but will remove the same and keep such refuse in
odor-proof, rat-proof containers within the interior of the Leased Premises shielded from the view
of the general public until removed and will not burn any refuse whatsoever but will cause all such
refuse to be removed by such person or companies, including Landlord, as may be designated in
writing by Landlord and will pay all charges therefor, which shall in all events be competitive
within the same geographical area for similar services performed by a reputable person or
company; provided, however that Landlord may decline to designate any such person or company
in which event all such refuse shall be removed by such person or company as Tenant, subject to
Landlord’s prior written approval, shall select;

(c) Will promptly replace, any plate glass or window glass of the Leased Premises which may
become cracked or broken, with glass of a like kind and quality;

(d) Will not, without Landlord’s prior written consent, place or maintain any merchandise or other
articles in any vestibule or entry of the Leased Premises or within two (2) feet of any entrance
from the Leased Premises, on the foot walk adjacent thereto or elsewhere on the exterior thereof;

(e) Will not use or permit the use of any apparatus, or sound reproduction or transmission, or any
musical instrument in such manner that the sound so produced, transmitted or reproduced shall be
audible beyond the confines of the Leased Premises, and will not use any other advertising
medium, including without limitation flashing lights, or search lights which may be heard or seen
outside of the Leased Premises;

(f) Will keep all mechanical apparatus free of vibration and noise which may be transmitted beyond
the confines of the Leased Premises;

(g) Will not cause or permit objectionable odors to emanate or be dispelled from the Leased
Premises;

(h) Will not solicit business, distribute handbills or other advertising matter or hold demonstrations
in the parking areas or other Common Areas;

(1) Will not permit the parking of delivery vehicles so as to interfere with the use of any driveway,
walk, parking area, or other Common Areas in the Shopping Center;

() Will comply with all laws, rules, regulations, guidelines, orders and ordinances of applicable
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federal, state and local governmental authorities, commissions, boards and agencies with respect
to this Lease, the use of Leased Premises or any work to be performed in the Leased Premises by
Tenant and Tenant shall secure all permits, leases and approvals required for Tenant’s use of the
Leased Premises. In addition, Tenant shall also comply with all recommendations of the
Association of Fire Underwriters, Factory Mutual Insurance Companies, the Insurance Services
Organization, or other similar body establishing standards for fire insurance ratings with respect
to the use occupancy of the Leased Premises by Tenant, and will participate in periodic fire brigade
instructions and drills at the request of Landlord and will supply, maintain, repair and replace for
the Leased Premises any fire extinguisher or other fire prevention equipment and safety equipment
(including insulation of approved hoods and ducts if cooking activity is conducted in the Leased
Premises) required by the aforementioned rules, regulations and associations or other body in order
to obtain insurance at the lowest available premium rate throughout the Term of the Lease;

(k) Will keep all outside areas immediately adjoining the Leased Premises including, but not
limited to, sidewalks and loading docks free from ice and snow and Tenant hereby agrees that
Tenant is solely liable for any accidents occurring on said outside areas due or alleged to be due
to any accumulation of ice and snow;

(I) Will not use the plumbing facilities for any other purpose than that for which they are
constructed and will not permit any foreign substance of any kind to be thrown therein and the
expense of repairing any breakage, stoppage, seepage or damage, whether occurring on or off the
Leased Premises, resulting from a violation of this provision by Tenant or Tenant’s employees,
agents or invitees shall be borne by Tenant. All grease traps and other plumbing traps shall be kept
clean and operable by Tenant at Tenant’s own cost and expense;

(m) Will not permit any shopping carts in the Common Areas even if taken there by customers;

(n) Will not place or cause or permit to be placed within the Leased Premises, pay telephones,
vending machines (except those for the exclusive use of this Tenant’s employees) or amusement
devices of any kind without the prior written consent of Landlord;

(o) Will comply with all obligations of the FB Main Street — A Master Condominium
Declaration of Covenants and By-Laws.
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EXHIBIT E
SIGN CRITERIA

Signs shall be furnished and installed by Tenant according to the following:

Landlord may erect and maintain such suitable signs or signage as Landlord, in its sole
discretion, may deem appropriate to advertise the Premises.

Tenant may erect and maintain, at its sole cost and expense, not more than one (1) sign upon
the exterior of the Premises, identifying Tenant’s business by name. No such sign erected by
Tenant shall contain a listing of merchandise or service or any slogan related to Tenant’s
business.

Tenant shall submit sign layout to Landlord for approval prior to its fabrication and installation.
All signs and sign locations must be approved by Landlord prior to installation, and Landlord
reserves the right, in its sole discretion, to reject any sign proposed by Tenant that does not

meet Landlord’s requirements.

All signs must comply with applicable government regulations and requirements, and Tenant
shall keep all signs property maintained and in good working order.

Care should be taken to prevent damage to the fagade during sign installation.

Signage shall be installed in a manner so as not to create leaks through penetrations of the
facade.

. All permits and licenses for sign installation shall be the responsibility of Tenant or sign
contractor.
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EXHIBIT F

GUARANTY OF LEASE
LANDLORD: CITY OF FLOWERY BRANCH, GEORGIA
TENANT: GIUSTINO’S DELI
LEASE DATE: [date of lease]

GUARANTY

FOR VALUE RECEIVED, and in consideration of, and as an inducement for the execution and
delivery of the Lease dated above, for demising store premises in the FB Main Street — A Master
Condominium Shopping Center (hereinafter called the “Lease”), by and between CITY OF
FLOWERY BRANCH, GEORGIA, (hereinafter called “Landlord”), and GIUSTINO’S DELI,
(hereinafter called “Tenant”), the undersigned, THERESA ALTI AND ANGELA SANTIAGO,
individuals, (hereinafter called “Guarantor”), hereby guarantees to Landlord, its successors and
assigns, the full and prompt payment of rent, including, but not limited to, the Fixed Minimum
Rent, Additional Rent and any and all other sums and charges payable by Tenant, its successors
and assigns, under said Lease, including specifically, but not by way of limitation, real estate
taxes, insurance premiums, Common Areas and facilities charges, utility charges, heating,
ventilating and cooling charges, air conditioning service charges, charge for heating, and
Tenant’s share of special assessments, and further hereby guarantees the full and timely
performance and observance of all the covenants, terms, conditions and agreements herein
provided to be performed and observed by Tenant, its successors and assigns; and Guarantor
hereby covenants and agrees to and with Landlord, its successors and assigns, that if default shall
at any time be made by Tenant, its successors and assigns, in the payment of any such Fixed
Minimum Rent, Additional Rent and any and all other sums and charges payable by Tenant, its
successors and assigns, under said Lease, including specifically, but not by way of limitation,
real estate taxes, insurance premiums, Common Areas and facilities charges, utility charges,
heating, ventilating and cooling charges, air conditioning service charges, charge for heating, and
Tenant’s share of special assessments, or if Tenant should default in the performance and
observance of any of the terms, covenants, provisions or conditions contained in said Lease,
Guarantor will forthwith pay such Fixed Minimum Rent, Additional Rent and other such sums
and charges to Landlord, its successors and assigns, and any arrearages thereof, and will
forthwith faithfully perform and fulfill all of such terms, covenants, conditions and provisions,
and will forthwith pay to Landlord all damages that may arise in consequence of any default by
Tenant, its successors and assigns, under said Lease, including, without limitation, all reasonable
attorneys’ fees, disbursements incurred by Landlord or caused by any such default and/or by the
enforcement of this Guaranty.

This Guaranty is an absolute and unconditional guarantee of payment and of performance. It
shall be enforceable against Guarantor without the necessity of any suit or proceedings on
Landlord’s part of any kind or nature whatsoever against Tenant, its successors and assigns, and
without the necessity of any notice of nonpayment, nonperformance or nonobservance or of any
notice of acceptance of this Guaranty or of any other notice or demand to which Guarantor
hereby expressly waives; and Guarantor hereby expressly agrees that the validity of this
Guaranty and the obligations of Guarantor hereunder shall in nowise be terminated, affected,
diminished or impaired by reason of the assertion or the failure to assert by Landlord against
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Tenant, or against Tenant’s successors and assigns, of any of the rights or remedies reserved to
Landlord pursuant to the provisions of said Lease.

This Guaranty shall be a continuing guaranty and the liability of Guarantor hereunder shall in no
way be affected, modified or diminished by reason of any assignment, renewal, modification or
extension of the Lease or by reason of any modification or waiver of or change in any of the
terms, covenants, conditions or provisions of the Lease, or by reason of any extension of time
that may be granted by Landlord to Tenant, its successors or assigns, or a changed or different
use of the Leased Premises consented to in writing by Landlord, or by reason of any dealings or
transactions or matter or thing occurring between Landlord and Tenant, its successors or assigns,
whether or not notice thereof is given to Guarantor. Guarantor shall promptly furnish Landlord,
from time to time, financial statements reflecting Tenant’s current financial condition whenever
requested by Landlord.

Landlord’s consent to any assignment or assignments, and successive assignments by Tenant, of
the Lease made either with or without notice to Guarantor shall in no manner whatsoever release
Guarantor from any liability as Guarantor.

The assignment by Landlord of the Lease and/or the avails and proceeds thereof made either
with or without notice to Guarantor shall in no manner whatsoever release Guarantor from any
liability as Guarantor.

All of Landlord’s rights and remedies under the said Lease or under this Guaranty are intended to
be distinct, separate and cumulative and no such right and remedy therein or herein mentioned is
intended to be in exclusion of or a waiver of any of the others. If there is more than one
Guarantor hereunder, each Guarantor is jointly and severally liable hereunder, and they are
collectively herein referred to as the Guarantor.

IN WITNESS WHEREOF, the undersigned Guarantor has executed this Guaranty the date above
set forth

GUARANTOR(S):

TERESA ALI INDIVIDUALLY ANGELA SANTIAGO, INDIVIDUALLY
By: Teresa Ali, an Individual By: Angela Santiago, an Individual
Address: 5752 Shore Isle Court Address: 5752 Shore Isle Court

Flowery Branch, GA 30542 Flowery Branch, GA 30542

Social Security Number: [Insert] Social Security Number: [Insert]

Notary Signature continued on next page
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Sworn to and subscribed before me

this is day of , 2023.

NOTARY PUBLIC

My Commission Expires:

[SEAL]
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EXHIBIT G
RENT SCHEDULE
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